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Chapter 1: Introduction and Methodology
I first heard about the Aguinda v. ChevronTexaco case while studying abroad
in Quito in the spring of 2011. On February 14th of that year, a court in Lago Agrio,
Ecuador released a judgment awarding a total of $18 billion in damages to the
plaintiffs for the contamination of the Amazon region by Texaco. Passionate as I
was about human and environmental rights and Latin American issues, despite
lacking in-depth knowledge about either at the time, I chose the case as my research
topic for my final project in a course at the Universidad San Francisco de Quito
entitled Problemas Sociales del Ecuador (Social Problems of Ecuador). As I have
delved deeper into my research of the case, speaking with the attorneys for the
plaintiffs and visiting contamination sites in Lago Agrio, I have become increasingly
interested in how both the plaintiff organization Frente de Defensa de la Amazonia
and Chevron present this case to a global audience. I found that, although adamantly
opposed to each other, both frame their positions using human rights language in
connection with claims about the role of corporations in providing for those rights.
This paper explores the usage of human rights and corporate accountability
language by social movement organizations on the one hand and by oil corporations
on the other through the comparison of two case studies. The subject of the first
case study is the impact of the Movement for the Survival of the Ogoni People
(MOSOP) in Ogoniland, Nigeria on Royal Dutch Shell’s approach to Corporate Social
Responsibility. The second case study surrounds the efforts of the Frente de la
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Defensa de la Amazonia (Frente) to hold Chevron accountable for their actions in
the northern Amazon region of Ecuador. The purpose of this paper is to answer the
following question: How do social movement organizations and oil corporations use
rights and corporate social responsibility (CSR) language in the context of
transnational legal cases? A follow-up question is: How does the usage of certain
language exemplify or challenge the existing theoretical and practical relationship
between corporate social responsibility and human rights? These questions arise
from the increased emphasis on responsibility and the role of the corporation in
theories of human rights as well as the increased usage of human rights framework
in practical applications of corporate social responsibility (Wettstein 2009, 282).
The findings of this paper contribute to conversations surrounding 1) the moral and
legal human rights obligations of corporations and their real world applicability, 2)
whether the adoption of rights-based language by different actors is enough to
create real improvement in people’s lives and 3) what role power dynamics play in
those processes.
Language matters, especially in the application of human rights and CSR.
Scholars in both fields have expressed concern for the lack of meaning, and
therefore potential impact, of the respective discourses. Andrew Kuper has
expressed concern for the devaluation of the word “right” due to overuse: when
every political or personal demand is discussed as a right, the sense of urgency for
addressing rights as a whole diminishes (Kuper 2005, ix). In Peter Frakental’s article
“Corporate Social Responsibility- A PR invention?” he argues that it is indeed only a
PR invention with empty human rights language. However, that argument
5

contradicts many scholars who have written on the progress that MNCs have made
toward rights-based CSR in adopting human rights language. Furthermore,
according to an article in Forbes magazine, CSR is always adapting and is moving
toward greater transparency in human rights performance. This is especially
evident in internet companies as they deal with the right to free speech, for example
in the context of the Arab Spring. “In a time of globalization, hyper-transparency,
and increasing expectations among informed stakeholders, the risk in even tacit
complicity in human rights violations is growing” (Mohin 2012). Not only that, but
CSR can result in corporations taking actions that support human rights. For
instance, Talisman Energy pulled out of Sudan after international pressure
regarding human rights violations there (Talisman to sell its stake…) Thus, CSR can
play an important role in the implementation of human rights, but it requires more
than just talking the talk. I aim to study the corporations’ documents in these two
case studies to understand how the use of human rights language reflects actual
human rights conditions and practices.
In his essay on petro-violence, Michael Watts compared oil extraction in
Nigeria and Ecuador in order to explore the different forms of violence present in
each location. He found that local communities located in “points of [oil] production”
in both countries were comparable because of their similar objects of struggle,
especially indigenous identity and citizenship. Parallels also exist in the history of oil
extraction in both cases. Both countries nationalized the oil industry and have relied
historically on joint ventures with oil companies, resulting in concessional
relationships that grant the companies considerable autonomy. Furthermore, the
6

effects of oil extraction caused important political mobilization by “indigenous”
groups in Ecuador and “ethnic minorities” in Nigeria. According to Watts, “the Ogoni
Bill of Rights and its legal case against Shell came to embody the same explosive
tensions as did the Texaco case in Ecuador” (Watts 2001, 202). I chose to compare
the two cases for those reasons and because their differences highlight the
applicability of these types of questions to similar legal cases all over the world.
Because Ogoniland and the Oriente differ in several important ways, this paper
contributes to an understanding of the possible variation in the manner in which
human rights and corporate social responsibility are pursued and applied in
different local contexts, especially considering the role of the state and the economic
interests of the corporation in the country in question.
Studying MOSOP in Nigeria is essential for this paper because the Wiwa case
is widely noted as the quintessential case for the increasing role of human rights in
CSR approaches. It was after public outcry about Royal Dutch Shell’s role in
execution of Ken Saro-Wiwa and eight others in 1995 that the private sector became
increasingly scrutinized for its human rights record. The public outrage that came
about as a result of the executions moved human rights from a position of marginal
concern to corporations and their public observers to a position of central
importance to ideas and practices of corporate social responsibility (CSR). Practical
efforts by NGOs, international institutions and corporations themselves to address
the negative impact of their operations on human rights have increased, especially
in the last few years (Wettstein 2009, p. 282-3). The Wiwa v. Royal Dutch Shell legal
case was filed in 1996 and settled out of court in 2009. Although it has a shorter
7

trajectory than the Aguinda v. ChevronTexaco case, which was first filed in US courts
in 1993 and has yet to conclude, the efforts of MOSOP began in 1990 and continue to
this day. The Ecuadorian case therefore has taken place in a similar temporal
trajectory, albeit in different national and local contexts. The Aguinda case is an
intriguing comparison because of the challenges to corporate accountability that it
raises that the Wiwa case does not fully capture. Taken together, the case studies
speak to the complexity of moving toward rights-based corporate social
responsibility in the oil industry.
I chose to focus on the oil industry in this paper because of the array of
societal issues that are at stake in oil extraction. Not only are there enormous
environmental risks, there are also political, social and health risks that impact
communities, especially those in developing countries where legal standards do not
exist or are not easily enforced. The prevalence of such social costs is exemplified by
the concept of the “oil curse,” which states that oil wealth can be more harmful to a
country than it is beneficial (Spence 2011, 2). As David Spence has written, oil and
gas industries therefore engender a high level of awareness by governments, NGOs
and the general public. That awareness is increasing as technology and globalization
make it easier for activists to identify and share information about negative impacts
of oil production in locations around the world. Spence uses the two cases studied in
this paper as high-profile examples of the impact of reputational risk, which has
caused oil and gas companies to redefine their approach to CSR in a way that
reflects stakeholders’ interests and extra-legal standards (Spence 2011). External
pressure and public scrutiny have also played a role in connecting human rights and
8

corporate social responsibility. It was in response to greater public attention to the
human rights violations of Royal Dutch Shell in the Wiwa case in 1995 that many
corporations added human rights language onto their websites and into their CSR
strategies (Wettstein 2009, 283).
Jonathan Drimmer has studied the phenomenon of increasing transnational
legal cases brought against corporations, including those studied in this paper.
These tort lawsuits have been filed under the Alien Tort Claims Statute (ATS) in
some cases and in state courts under traditional jurisdiction in others. The US Alien
Tort Claims Statute grants US courts “jurisdiction over any civil action for a tort
only, committed in violation of the law of nations or a treaty of the United States”
(Drimmer 2010, 3). There have also been significant actions filed in foreign courts in
an attempt to receive judgments that will be enforceable in the United States. The
prevalence of such cases has increased dramatically over the past couple of decades.
Of the 150 ATS cases filed against corporations, 120 of those have been in the last
fifteen years. Drimmer found that, in these transnational tort cases against
corporations, “plaintiffs and their advocates increasingly are seeking to obtain
advantages in litigation through negative publicity and other external pressures on
corporate,” which occurs at times in fragile judicial systems. Furthermore, “in some
cases, litigation may serve as a tactic itself, part of a larger corporate campaign
intended to pressure companies to pursue desired changes.” (Drimmer 2010, 4-5).
The out-of-court tactics employed included aggressive media tactics,
community organizing tactics, investment tactics and political tactics. In several
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cases, there has also been evidence of corruption and fraud by plaintiffs’ counsel.
Drimmer therefore states that the nature of such cases—including contestable facts,
foreign and/or impoverished plaintiffs, zealous attorneys whether from greed or
from conviction, and weak judiciaries—seem to cause them to be particularly
vulnerable to misconduct. Drimmer also states that only four corporate ATS cases
have gone to trial, with only one case resulting in a judgment in favor of the
plaintiff.1 Other than that, two have resulted in court-ordered judgments of
compensation to the plaintiffs and a few, including Wiwa v. Shell, have resulted in
settlements outside of court. Most of the cases filed have resulted in dismissals,
which Drimmer postulates may be one of the reasons for the increase in out-ofcourt tactics (Drimmer 2010, 19).
I hold both MOSOP and Frente to be social movement organizations (SMOs). I
use social movement theory in this paper as an entry point for understanding the
out-of-court tactics described above. I use the definition of SMOs as put forth by
McCarthy and Zald: “a complex, or formal, organization which identifies its goals
with the preferences of a social movement or a countermovement and attempts to
implement those goals” (Staggenborg 2011, 6). While MOSOP has been recognized
and researched as a local social movement, Frente has not been, at least to my
knowledge at the time of writing this paper, which may be due to its direct
connection to the lawsuit. MOSOP and the Wiwa v. Shell case are much more
popular research topics than Frente or the Aguinda case, which will shape both case
studies. I therefore hope that the contribution of this paper to the Frente case study
1

Chowdhury v. Worldtel Bangladesh holding, Ltd., 588 F. Supp.2d 375 (E.D.N.Y. 2008)
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will be significant because it has not previously been analyzed through the lens of
rights-based corporate social responsibility.
MOSOP is one of the movements that Suzanne Staggenborg highlights as a
precursor to the Global Justice Movement demonstrations at the World Trade
Organization (WTO) meetings in Seattle in 1999. This “movement of movements”
joined together diverse groups to protest international financial institutions and the
neoliberal economic policies that they promulgated, as well as global capitalism
more generally. Yet, the “battle of Seattle” was not the first collective action in
response to the institutions of global capitalism. Their economic policies and the
threats to culture that came along with them created multiple issues to protest, from
the decrease in state-provided social programs to exploitative corporations.
Activists increasingly saw themselves as parts of a global movement pushing for
social justice. Jackie Smith conceived of the emerging movement as a “democratic
globalization network” that rose to challenge the “neoliberal globalization network”
that had formed through the connected interests of business, government and
others. Theories of social movements, according to Staggenborg, help explain the
emergence of the Global Justice Movement at the end of the 20th century
(Staggenborg 2011, 149-154). The use of social movement theory to understand
issue framing in the global justice movement is used in this paper as a theoretical
starting point for understanding language used by MOSOP and Frente, and their
international supporters, in the context of their respective lawsuits.
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Out-of-court tactics, including internet campaigns and media, seem to be
used in transnational legal cases by social movement organizations to level the
playing field between corporate actors and affected communities. These actions
taken by local organizations and their international supporters are reflective of the
repertoire of collective action taken by social movements to influence politics at the
state or local level. Therefore, I use social movement theory as the basis for
understanding the use of language by MOSOP and Frente. Additionally, the nature of
legal cases creates the framework for the less powerful actors, the local
organizations, to make claims against corporations. These claims are made in a
judicial context but also in the larger public sphere in which the general public can
pressure corporations to change their approaches to CSR to a more rights-based
focus. I therefore use theories of CSR, and the impact of reputation and development
approaches on emerging trends in CSR, in order to understand rights-based
language by Shell and Chevron. The in-depth study of the two case studies in this
paper therefore contributes to understanding the convergence of human rights and
corporate social responsibility language on both sides of the legal cases. I hope that
this holistic approach to the cases will provide nuanced insight into the complexity
of rights-based corporate social responsibility in theory and in practice.

Methodology
This comparative case study will be based on historical and political analysis
as well as discourse analysis. The discourse analysis methodology used in this paper
is loosely based on the book “Analyzing Discourse: Textual Analysis for Social
Research” by Norman Fairclough. In his chapter entitled “Discourses,” he discusses
12

the process for “identifying and characterizing different discourses within a text”. In
textual analysis, he states that “one can identify the main parts of the world
(including areas of social life) which are represented—the main themes—and also
identify the particular perspective or angle or point of view from which they are
represented.” Discourse analysis of texts aims to identify “which discourses are
drawn upon, and how they are articulated together” (Fairclough 2003, 128). This
approach is particularly useful for my study because I am exploring the manner in
which actors use both human rights and corporate social responsibility discourses
to represent their interests. I chose to use Fairclough’s approach to discourse
analysis because his work focuses on methodology and outlines a clear process for
analyzing documents for social science research. Discourse analysis is crucial for
this paper because it provides insight into the way that different actors present their
interests to the audience through their use of specific language in texts.
I recognize that there are several approaches to discourse analysis, and that a
narrow focus on texts can sometimes ignore the real life context in which discourse
takes place. I am therefore not basing my theoretical understanding of discourse on
Fairclough’s work, but rather using his methodology as an analytical tool. I
augmented this analysis with both theoretical understandings of the importance
and development of discourse that will be outlined in the following chapter.
Historical analysis was therefore also used to establish the context of each case and
to enhance the understanding of the practical application of these discourses. This
analysis provides the basis for understanding both the effectiveness of these
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discourses in improving the lives of members of affected communities as well as the
role that power plays in the process of socialization.
This study will use discourse analysis of press releases and website pages of
the organizations affiliated with the plaintiffs in both cases in comparison with
website pages, press releases and reports of the corresponding corporation. The
online documents from both corporations are divided into two categories: texts in
response to claims made by the plaintiffs and texts that outline the general human
rights and CSR approaches of the company. This division allows us to make a
comparison between the rights language used by the corporations in the abstract as
opposed to in response to claims of actual human rights violations. All discourse
analysis will be accompanied by historical and current contexts and analysis of the
discourse used based on the theories of discourse outlined in Chapter 2. In the
discussion of the Ogoni case, I also compare my analysis to previous analyses of
Shell’s approach to rights-based sustainable development and CSR. Similar texts are
not available for the Oriente case, so I therefore aim to contribute my own analysis
to augmenting the available literature on Aguinda v. ChevronTexaco.
In Chapter 3, I use the Wiwa v. Royal Dutch Shell case to establish the role
and nature of discourse between actors in the socialization of human rights norms
into CSR. I compare the current discourse available to the public to previous
scholarly research on Shell’s adoption of human rights language. Because this case
happened earlier and has already ended, there are less online documents then there
are in the Aguinda case. I therefore will analyze five online documents disseminated
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on behalf of the plaintiffs, three documents that were written in response to the
plaintiff’s claims on behalf of the corporations and two documents that describe the
human rights and CSR approach of Royal Dutch Shell today. Ten documents is a
sufficient amount for demonstrating the way that language is used by each side to
represent their viewpoint and interests. The discourse analysis of these documents
is based on Fairclough’s discourse analysis methodology, although I have removed
linguistic jargon in order for the analysis to be widely understood. In this section, I
also include historical analysis of the context of the documents as well as analyze
the significance of the discourse used in the texts and the corresponding actions
taken by Royal Dutch Shell. Historical analysis will be especially important for
establishing the role of the state, the material interests of the Royal Dutch Shell in
Nigeria and the nature of the human rights violations.
In Chapter 4, I analyze the Aguinda v. ChevronTexaco case. I analyzed all of
the webpages on the ChevronToxic website, which was created by Frente. I also
analyzed a personal interview with Pablo Fajardo, the lead attorney for Frente.
These texts and interview were selected because they are “introductory” texts or
acts of speech which are meant to introduce members of the audience the purpose
and goal of the overall case. I also use recent press releases and newspaper articles
that are focused on specific aspects of the lawsuit, in order to give the reader a sense
of the ongoing legal issues. From Chevron, I analyzed 10 entries from their website
amazonpost.com as well as 2 official responses to the lawsuit found on their
website. I also analyzed 3 reports that describe Chevron’s overall approach to
human rights and CSR. The findings are presented using examples from the texts
15

that demonstrate larger trends. The analysis in this chapter is compared to the
analysis in the previous chapter in order to identify similarities and differences. The
analysis in this chapter will again be situated within a larger historical and
theoretical context.
Both the increasing intersection of human rights and corporate social
responsibility discourses as well as the increasing number of transnational cases
attempting to pressure corporations make this paper a significant introduction to
conceiving of human rights responsibility in the 21st century. This paper explores
the theoretical implications of these trends through discourse analysis of online
documents produced by organizations affiliated with the plaintiffs and those
produced by the corporations. The following chapter establishes the theoretical
foundations of both human rights and CSR, as well as delineates the theories of
discourse that inform my analysis. Chapter 3 consists of the findings of the analysis
of the Shell in Ogoniland case study, which is followed in Chapter 4 by the Chevron
in the Oriente case study. Finally, I make conclusions based on my findings in
Chapter 5, as well as suggestions for further research.
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Chapter 2: Literature Review
This chapter is divided into four sections. The first section will delineate
current human rights responsibility theory. This section is intended to demonstrate
the concern in human rights scholarship with identifying actors who should be
assigned responsibility for upholding human rights. The second section will
describe approaches to corporate social responsibility. This section is crucial
because it demonstrates the variety of opinions about CSR that exist, and also
discusses recent trends toward rights-based CSR. Those discussions contribute
greatly to this paper’s findings about Shell’s and Chevron’s current positions within
emerging CSR trends focused on human rights.
The purpose of the final section is to justify and elaborate on the choice to
focus on language in the following chapters. It addresses theories of social
movements, as well as the global justice movement. The purpose of using social
movement theory is to situate the use of language for action by the different actors
in these cases within a theoretical framework.

Human Rights Responsibility
In the introduction to Global Responsibilities: Who Must Deliver on Human
Rights?, Andrew Kuper discusses the international use of the language of rights as
“the basic normative currency for addressing political, social and economic
injustices and insecurity.” However, he states that rights must become practical
entitlements for the people that hold them. For there to be a right, there must be
17

corresponding and counterpart obligations to deliver on those rights (Kuper 2005,
ix). The world is plagued by poverty and disease, both of which violate the “rights”
of millions of people. Yet, without a concrete conception of who is responsible for
providing for those rights, the rhetoric of rights is rendered incapable of addressing
claims of injustice. The practical matter to address rights, therefore, is to identify the
agents who should be obliged, and who would be willing, to ensure the rights in
question (Kuper 2005, x).
Kuper further emphasizes the importance of determining who must bear the
corresponding responsibilities of rights when he states that the question around
which the volume is framed is, “Who must do what for whom?” (Kuper 2005, x). He
holds that the task must be taken in historical context, especially because the
discourse of rights became prominent at a time when the state was the only agent
considered to be responsible for meeting rights claims. This assumption is evident
in the 1948 Universal Declaration of Human Rights. However, globalization has
made the political reality of rights more complex, making de facto and legitimate
power expand beyond the state to a variety of non-state actors including nongovernmental organizations, multinational corporations and other institutions.
Increased global communication, economic interactions, networks and legal rules
have led to an increased number of individuals and groups claiming rights and
rights violations. Therefore, the concept of rights lacks a principled basis and the
governmental power and political will to assign responsibilities to a wide range of
agents and institutions for a wide range of rights claims (Kuper 2005, xi). The
challenge deepens when considering methods to hold agents accountable for their
18

rights obligations once they are assigned. An accountability gap exists because the
paradigms constructed for holding states accountable for rights are inadequate for
the changing political context of rights claims (Kuper, pp. xi).
In Susan James’ chapter of Global Responsibilities, entitled “Realizing Rights
as Enforceable Claims”, she states that there is growing critique that the careless
usage of human rights language by governments and international organizations
damages rights claims. Granting rights to education and free speech or creating
holidays devoted to rights without ensuring that the objects of those rights are
attainable for the people involved transforms human rights language into
“rhetorical gestures that display a lack of political and philosophical understanding”
(James 2005, 79). Such empty claims are an insult to disadvantaged communities
and individuals if their lives are not meaningfully changed by the rights which they
are granted. This view is based on an understanding of rights as practical
entitlements, meaning that one can only possess a right if one is able to claim it or
have it claimed in his or her name (James 2005, 79).
James argues that rights exist only to the extent that there are effective
enforcement mechanisms and methods of implementation that allow those rights to
be reasonably claimed (James 2005, 87). She bases this argument on the work of
Raymond Guess, who argued that a person does not possess any right if there are no
corresponding obligations that can be enforced. He therefore eliminates the
conception of a moral right, stating that a distinction should be made between moral
judgments and rights claims. If a right is claimed, it should be because the conditions
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are such that other agents have obligations to ensure the realization of that right. To
say that a right exists without going through the process of creating such a right
ignores the work that needs to be done in the actual implementation. The
assumption of the existence of moral rights therefore causes complacency: for
instance, nation states can endorse rights without considering what it would require
to make them enforceable (James 2005, 83). According to James, a network of
institutions that depends on the provision of rights to exist, individual agents that
take on requirements that assist in the provision of rights, and agents that are able
to claim their rights given their personal circumstances are all prerequisites for the
creation of a right (James 2005, 87-8). Injustice, then, would be the absence of the
necessary conditions to create a right, not the violation of an existing moral right.
The purpose of this re-conceptualized vision of rights is to distinguish between
when rights language is helpful for improving a situation and when it is insufficient.
As David Miller explores in his chapter “Distributing Responsibilities,”
conceiving of rights as practical entitlements requires that we answer the question
of which actor or actors should provide for those rights. Unless we identify a specific
actor or actors, a “bad situation” may continue unrestricted because no one will
accept responsibility to relieve it. Miller calls this the problem of remedial
responsibility and aims to identify a principle or set of principles for assigning
responsibility: “What connects a particular agent A to a particular patient P in such a
way that A is singled out as having a remedial responsibility towards P that others,
in general, do not have?” (Miller 2005, 96). Miller distinguishes between causal
responsibility, which consists of highlighting the causal role an agent played in the
20

creation of the state of the affairs but may not carry moral weight, and moral
responsibility, which requires consideration of whether an agent’s role is "liable to
moral blame.” Assigning moral responsibility requires consideration of elements
such as intent, foreseeability and the adherence to or violation of minimum
standards of conduct. Two other principles for assigning responsibility are capacity,
or the ability of an actor to rectify a situation, and community, or special ties that
link individuals together.
Miller states that each of these possible principles for allocating remedial
responsibility is inadequate by itself. Therefore, an adequate principle of remedial
responsibility must include consideration of all four principles. In order to
accomplish that task, Miller distinguishes between immediate and final
responsibilities. Immediate responsibilities are those that help people in the short
term and prevent further harm. Remedial responsibility, in order to be effective,
must allow for the most effective principle for alleviating immediate harm as
efficiently and quickly as possible. Therefore, capacity and community are the most
relevant when assigning immediate responsibility because both attempt to identify
the agent that is best placed to relieve harm and suffering in the short term. On the
other hand, moral responsibility and causal responsibility (and to some extent
community again) should be used to assign final, or long term, responsibilities.
Miller is therefore advocating a pluralist approach with case-by-case application,
which he calls the connection theory. He suggests that any of the four principles can
establish the kind of relationship between agent and patient that allows us to assign
the agent remedial responsibility. This allows for such responsibility to be assigned
21

based on the communitarian principle in one case and on causation in another, for
example. Miller considers the strength of the connection theory to be its ability to
always assign responsibility to at least one agent through the application of multiple
principles to each case (Miller 2005, 95-113).
It is clear that human rights violations in the oil industry typically
correspond to imperfect obligations, meaning that the rights in question are evident
but the “corresponding obligations, as well as the potential obligations bearers,
remain unspecified and contingent” on the context (Wettstein 2009, 124). Positive
obligations, on the other hand, are those in which all three required elements, the
rights themselves, the obligations and those who could potentially bear them, are
easily identifiable. Positive obligations are typically associated with negative duties
in which one must only refrain from doing harm. Imperfect obligations are therefore
more commonly associated with positive duties in that they require “proactive,
positive action” (Wettstein 2009, 125).
I approach human rights responsibility using the insights of the above works
and particularly focusing on the concept of rights as practical entitlements. Rightsbased corporate social responsibility should be practical in the sense that clear
structures should be in place to ensure that the human rights language used in CSR
can actually be implemented. Additionally, rights-based CSR should aim to improve
collaboration between different actors to respond to human rights violations.
Otherwise, human rights language adopted in CSR approaches by corporations is
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rendered insignificant, especially because the rights to which they refer necessarily
have corresponding imperfect obligations.
I therefore adopt Thomas Pogge’s institutional approach to human rights in
this paper. My analysis in both cases does refer to the common conceptual gap
between civil and political rights as requiring only negative duties to not violate and
social and economic rights as requiring positive duties with costs. However, in line
with Pogge’s institutional approach, I find that all rights require negative duties to
the extent that agents contribute to upholding a global order in which people are
rendered incapable of accessing basic necessities. Moreover:
the fulfillment of many allegedly negative rights, for example, often not only
depends on people abstaining from doing harm but additionally requires the
creation and maintenance of favorable institutional structures and
arrangements for their implementation and enforcement (Wettstein 125,
2009).
That is not to eliminate the possibility of positive human rights duties for
corporations. Rather, the institutional approach highlights a core misconception on
which the outright rejection of social and economic human rights is typically based.
When corporations or other actors play a role in actively violating social and
economic human rights, then that, too, is a violation of negative duties (Pogge 2008,
70-76). Furthermore, I do not elaborate on different iterations of rights even though
the concept of indigenous rights raises an important question in the Ecuador
chapter. A discussion of the importance and history of indigenous rights is certainly
valuable but falls outside of the institutional scope of this paper. Therefore, I rely on
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a general conception of cosmopolitan human rights to demonstrate structural and
institutional barriers to human rights in the two cases.

Corporate Social Responsibility
Power must always be balanced by responsibility; otherwise it becomes tyranny.
--Peter Drucker (Drucker 1994, 101)
The concept of Corporate Social Responsibility has no exact definition, with
scholars from all disciplines and backgrounds working in a conceptual space that
has no clear boundaries. Jan Jonker actually conceives of CSR as a “sensitizing
concept” rather than a term with significance in and of itself. It is an umbrella term
that allows for discussion about the complex range of issues that exist regarding the
position and function of business enterprise in society. CSR focuses on the internal
organization of issues and also addresses the growing influence and importance of
the corporation in both the business and societal context. At the time of Jonker’s
article in December of 2005, they had recently counted 350 standards of CSR,
pointing to the increased importance and confusion of the dialogue. However,
Jonker contends that the term itself has the sole purpose of awakening sensitivity to
the complex debate surrounding the role of business enterprise in society. The task
for theorists of CSR is formulating a theory that is easy for businesses to implement
(Jonker 2005, 22).
In their article “Corporate Social Responsibility Theories: Mapping the
Territory”, Elisabet Garriga and Domenec Melé attempt to establish a framework in
order to conceptualize the proliferation of theories and approaches to CSR. In the
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introduction to their article, the authors address the issue of variation in
terminology used to describe corporate responsibility in society, including terms
such as corporate citizenship, corporate sustainability and corporate accountability.
Moreover, some theories draw from several different approaches or use the same
terminology but add a different meaning. Because the literature on the CSR has
loose boundaries and is multidisciplinary and broadly focused, the map of the field
of CSR is not clearly defined (Garriga and Melé 2004, 51). They divide CSR theories
and related concepts that come from the viewpoint of one of four aspects of social
reality: economic, politics, social integration and ethics.
The first group is focused on economics in the sense that it assumes that the
sole responsibility of the corporation is as an instrument for wealth creation. CSR, in
this group, could also be referred to as instrumental theories because they approach
CSR as a means to the end of profit maximization. The second group is focused on
the social power of the corporation, particularly its relationship with society and the
responsibility that corporations have in politics given this power. The corporation
should therefore accept certain social duties or rights and be involved in social
cooperation. This group can therefore be referred to as political theories. The third
group, made up of what they refer to as integrative theories, focuses on social
integration, considering that business should integrate social demands based on
arguments that business depends on society for growth but also for mere existence.
The fourth and final group, ethical theories, views CSR through the lens of ethics in
which the theories stress that business should accept social responsibility as ethical
obligation primarily (Garriga and Melé 2004, 52-53).
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An important point that the authors make is the distinction between the first
three groups of theories and the final group of ethical theories. Theories on CSR
typically consider the main goal to be long-term profits and therefore make
conditional prescriptions that focus on the maximization of profits: “if you want to
maximize profits you must assume CSR in the way proposed by this theory” (Garriga
and Melé 2004, 65). The fundamental pursuit of corporate self-interest in such
theories and the use of the goal profit maximization as an incentive to take on CSR
can also be referred to as the business case. In contrast to such theories, ethical
theories use a normative base and are unconditionally prescriptive (Garriga and
Melé, 2004, 65). The authors conclude that the limitation of CSR is that most of the
theories do not explicitly address the implications of aspects that other approaches
consider. The challenge, then, is to create a theory that would overcome this
disconnect between differing theories of CSR, which would require an
understanding of the reality of the corporate role in society and a strong ethical
foundation (Garriga and Melé 2004, 66).
The business case, or the neoclassical business view of the social
responsibility of the corporation, was originally set forth by Milton Friedman in his
article “The Social Responsibility of Business is to Increase its Profits.” This
conception of corporate social responsibility is based on the idea that the
maximization of profits is beneficial for society as a whole, thereby demonstrating
the minimum that can be required of corporations by CSR. In other words, the only
action that a corporation need take in order to benefit society is to pursue its selfinterest within the bounds of the law (Friedman 1970). Yet, this view of MNCs,
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according to Onora O’Neill, “is sociologically simplistic”. MNCs are typically
conceived of as innately incapable of being agents of justice, except when operating
in countries that uphold justice through legal standards for business. However, if
that were the only capacity in which MNCs could contribute to justice, then they
could not do so in countries with weak or poorly implemented laws. This is a
simplistic understanding of corporations’ role in society because “major TNCs are
economically and socially complex institutions of considerable power; their specific
capabilities and constitutive aims are typically diverse and multiple” (O’Neill 2005,
49).
O’Neill highlights the fact that much literature on corporations has rejected
this conception of the pursuit of only self-interest: the actions of MNCs can be judged
for contributions to justice and injustice. These authors have demonstrated that
corporations have the ability to choose among a variety of actions thereby
disproving the idea that a corporation can do nothing but maximize profits. This is
especially clear in the widespread critique of corporations’ ability to escape liability
for unjust actions; for example, the release of hazardous material in countries with
weak environmental protections or the placement of production facilities in
countries or zones with little to no worker protection. Corporations can also choose
to contribute to justice outside of that which is required by law. Some have chosen
to adhere to higher environmental standards than would be required of them by the
countries in which they operate, while others operating in weak states have
attempted to expand the benefits of their in-country production in a more equitable
fashion. Therefore, O’Neill states that “it is more important to consider the
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capabilities rather than the supposed motivation of [corporations]” (O’Neill 2005,
49). She concludes that strong distinctions between primary agents of justice
(states), or those with the capacity to institutionalize principles of justice, and
secondary agents of justice (corporations), or those who contribute to justice
through compliance with primary agents’ legal standards, only makes sense “where
there are powerful and relatively just states, which successfully discipline and
regulate other agents and agencies within their boundaries” (O’Neill 2005, 50).
Florian Wettstein, on the other hand, concludes that corporations should be
considered primary agents of justice themselves because they act as quasigovernmental institutions. This conclusion is based on the nature of corporate
power and authority in the contemporary global economy. MNCs have emerged as
quasi-governmental institutions through the ongoing transformation of the
relationship between politics and the economy since the early 19th century: from the
classical liberal drive to “depoliticize the economy” to the neoliberal “economization
of politics” at the end of the 20th century. Wettstein calls the consequential
politicization of corporations the “neoliberal paradox.” This politicization comes in
two forms: implicit and normative. Implicit politicization refers to the transfer of
political power to MNCs; because governments have become increasingly
preoccupied with their success in the market economy, corporations that control
the global economy “inevitably turn into the politically dominant institutions.”
Normative politicization, on the other hand, is MNCs’ growing need to justify their
actions to political subjects making direct claims within deliberative processes. The
focus of corporate legitimacy has shifted from solely providing for material
28

preferences within the market to include “the discursive clarification of claims and
concerns in the public and political arena” (Wettstein 2009, 169-179).
Wettstein defines power as “the ability to direct outcomes in such a way that
our preferences take precedence over the preferences of others” (Wettstein 2009,
189). Political power is therefore an agent’s capacity to influence participants in
collective organizations to work toward the outcomes desired by the powerful
agent. Such power is not based solely on the presence of wealth because power
inherently depends on the contexts of social relations in which an agent interacts.
Power therefore requires consideration of capability, or the ability of an agent to
convert wealth into achieving desired outcomes. Thus, power is structural, which
can be taken to mean both power as the control over structure on the one hand and
the use of structure as a resource for obtaining power on the other. According to
Susan Strange, there are four main power structures: production, finance,
knowledge and security. MNCs have clearly become increasingly powerful through
their control over both production and knowledge. However, in order to act as
primary agents of justice, corporations must also exercise their power through an
authority relationship. Wettstein states that MNCs are not only powerful, but also
“play an authoritative role in the global political economy” (Wettstein 2009, 207).
Wettstein’s conception of authority, in which one actor has a right to
command and other has corresponding duties to obey, includes de facto authority.
De facto authoritative agents are those who both claim a right to exercise authority
and succeed in creating and maintaining that authority. A characteristic of authority
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is that there is no need for persuasion. Thus, “the institutional expression of power
turns into de facto authority if there is no significant opposition to its claim for
legitimacy” (Wettstein 2009, 210). Obedience can therefore result from merely
acquiescence or apathy; there is no need for “explicit normative agreement.” De
facto authority can stem from “mere compliance,” which indicates that the ability of
power to translate into factual authority depends upon the absence of countervailing
power that would object to such authority.
Wettstein then emphasizes that, in today’s global political economy, MNCs
factually govern people, markets, governments and themselves, therefore limiting
the possibility of countervailing power. They govern people through the presence of
the corporate mystique, or the widely held conception of corporations as an
apolitical institution, despite the increasing authority of corporations to influence
and shape us as individuals and also to determine our collective way of life: our
values, identity and culture. “Corporate decisions touch every virtually every aspect
of our private and social lives” (Wettstein 2009, 215). However, the corporate
mystique prevents public scrutiny and opposition because the public associates all
authority over public affairs with the state. Corporations also increasingly govern
markets through networked capitalism:
They control large parts of the world’s resources, hold about a quarter of the
world’s productive assets, and determine the market’s structure and outcomes.
They have become the major determinants of the location of industries and
services, trade flows, and technological development, as well as major sources
of capital and market access (Wettstein 2009, 225).
Corporations also govern governments, placing states in a golden straightjacket,
whereby the choice to opt out of the global economic system is too risky to be
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seriously considered. This concept emphasizes structural power. Although
governments still have formal authority over market processes, the economic
penalties for restricting market forces may be severe. The global nature of MNCs’
production limits governments’ countervailing power in three ways. Global
production provides corporations with a range of possibilities for evading taxes and
regulations, allows them to pressure governments through exit threats and creates
the opportunity for them to enhance their position by creating competition between
states. All of this jeopardizes nation-states’ de facto sovereignty over policy making
decisions and processes. Furthermore, corporations’ increasing ability to govern
themselves is evident in the lack of regulatory supervision by international bodies.
Corporations set their own rules by engaging in economic rule making, by creating
voluntary environmental and social standards and by entering larger global policymaking processes. Overall, Wettstein demonstrates that “corporations have become
key players in shaping the international legislative and political environment”
(Wettstein 2009, 225-257).
Joel Bakan calls for a change in the societal response to corporate power, yet
rejects the ability of corporate social responsibility to effectively alter the
institutional character of the corporation.
“the benevolent rhetoric and deeds of socially responsible corporations create
attractive corporate images, and likely do some good in the world. They do not,
however, change the corporation’s fundamental institutional nature: “its
unblinking commitment to its own self-interest” (Bakan 2004, 50).
Bakan, unlike Friedman, does see the need for a change in the societal conception of
the corporation. The only legal mandate that a corporation has is to pursue profit,
even at the cost of exploiting individuals. The externalities of corporations,
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therefore, are a source of major environmental and social problems (Bakan 2004,
69). Bakan also highlights the significant political power that corporations have,
which challenges Friedman’s view of an apolitical role of the corporation in society.
Using political tools such as lobbying, political contributions and well-funded public
relations campaigns, the corporation has turned general public opinion and the
political system itself against regulation. The ability of the legal system to protect
people and the environment, therefore, has been significantly lessened (Bakan 2004,
85).
Bakan states that even compliance with the law is carried out by
corporations with consideration of the costs and benefits. The corporation therefore
is at once created by the law and also directed to break the law in pursuit of its selfinterest (Bakan 2004, 80). Furthermore, Bakan finds flaw in the increased
privatization of more and more sectors of the economy. He states that, especially in
the last two decades, the traditional public sphere has been transferred to the
control of the corporation. Although privatized services may in some senses be
more effective than public services, privatization is flawed as an overall solution to
societal problems. For-profit corporations cannot be relied upon to deliver public
goods because corporations are legally required to pursue their own interests above
the interests of society (Bakan 2004, 117-118). He concludes that although the
corporation can be a tool for the advancement of social and economic policy and
should serve the public interest, the public interest cannot simply be equated with
the interests of business (Bakan 2004, 158). Bakan therefore calls for greater
regulations and restrictions to be placed on corporations instead of solely changing
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internal corporate governance (Bakan 2004, 159). In this way, he is not calling for
increased corporate social responsibility that would consider and address human
rights claims, but rather calling for the state to more effectively regulate the
corporation.
One attempt that has been made at developing a more robust approach to
CSR is Elkington’s ‘triple bottom line’, a concept that is reflected in the ‘corporate
responsibility’ approach of the World Business Council on Sustainable Development
which calls for corporations to consider not just the ‘bottom line’ of profit
maximization, but also to achieve progress in “economic development,
environmental quality and social justice (or equity)” (Boele et. al. 2001, 124).
Richard Boele, Heike Fabig and David Wheeler recognize that the social dimension
of the triple bottom line approach is probably the least developed in practice and in
definitive corporate strategy, which reflects Wettstein’s arguments about the
inability of current CSR approaches to achieve an equitable distribution of wealth.
Boele et. al. use theories of the orientation of corporations in society to construct
frameworks to assess their orientation toward rights-based sustainable
development. Two models from the 1970s delineate three tiers of social
engagement. The US Committee for Economic Development defined CSR as 1)
“related to products, jobs and economic growth,” 2) “related to societal
expectations,” and 3) “related to activities aimed at improving the social
environment of the firm.” Sethi also delineated a three-tier model of CSR in 1975,
with the tiers being 1) “social obligation (a response to legal and market
constraints),” 2) “social responsibility (congruent with societal norms)” and 3)
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“social responsiveness (adaptive, anticipatory and preventative).” Boele et. al.
equate the first tier in both models with the traditional license to operate
understanding of CSR. Both second tiers require a more robust approach to social
expectations, requiring corporations to recognize and internalize them. The third
tier requires corporations to have the competence to “engage effectively with
external stakeholders on issues and concerns”, which Boele et. al. classify as
“creating social and economic value for the firm and its stakeholders at a level that
goes well beyond current approaches to stakeholder management and may be more
properly describe as stakeholder engagement (Boele et, al. 2001, 124).
Currently, most approaches to stakeholder management in CSR use
instrumental reasoning and evidence for the ‘business case’ in two dimensions. In
risk management, stakeholder relations are usually considered as important for
maintaining a good reputation and protecting the value of the brand. This is because
a damaged brand can cost a company millions of dollars in share value and cause
boycotts, among other things. For that reason, many activists directly attack the logo
and brands of corporations. The opportunity driven dimension is the recognition
that loyal, committed stakeholders are essential to the performance of a
corporation. Studies have shown that effective stakeholder management directly
translates to improved sales and profits, which justifies the ‘business case’ for
strong stakeholder management strategies in CSR. However, Boele et. al. conclude
that purely instrumental approaches to stakeholder management are not likely to
result in resolution between corporations and stakeholders in places where crises
have occurred, different worldviews are present, or the capability to navigate
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complex relations is lacking. Such circumstances may require new approaches to
rights-based sustainable development and effective stakeholder engagement, such
as a focus on stakeholder rights. They use the relationship between Shell and
Nigeria to discuss these issues, which will be expanded upon in the next chapter
(Boele et. al. 2001).
Both Bakan’s and Boele, Fabig and Wheeler’s recognition of the limited
capacity of current conceptions of CSR to address human rights reflect Peter
Frakental’s conclusion in 2001 that CSR is only a PR invention. He bases this
conclusion on six paradoxes that exist within our current understanding of CSR. The
first is the governance of companies that reflects the interests of shareholders but
not of other stakeholders. Although CSR implies responsibility for corporations’
larger impact on communities and society, current corporate law2 does not extend
accountability to these wider responsibilities. He concludes that a new legal
framework would have to be established in order to hold a corporation socially
responsible. The second paradox is that markets do not reward ethical companies. In
order for markets to truly react to environmental and social actions by corporations,
those corporations must be audited according to the triple bottom line instead of
just the bottom line of profit maximization. He suggests that, without such an
auditing system, CSR cannot be reinforced through the global market system
because the stock market will not react to the ethical performance or nonperformance by corporations.

2

Frankental is basing this claim on UK Company Law. However, I accept his claims as reasonably
applicable to US-based corporations as well.
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The third paradox is the lack of a clear definition of CSR. His main issue with
the absence of a definition is that poor methodologies and lack of benchmarks
renders CSR largely without actionable goals or frameworks. He does point out that
increased reporting on societal impact, like that which was carried out by Shell, is a
step in the direction toward substantial CSR methodologies. The fourth paradox is
the systematic denial of wrongdoing. Frakental questions whether CSR has any real
substance given widespread denial because a corporation’s capacity to improve
relies in part on its capacity to be critical of its own operations. Denial therefore
limits CSR, which requires transparency and a willingness to accept past
wrongdoings. The fifth paradox is the lack of compliance mechanisms with regard to
human rights. Here, he points out that our international human rights system
upholds the conception of the corporation as politically neutral with regard to rights
violations because human rights are viewed as the responsibility of states, and
states alone. No human rights compliance framework is in place, then, because there
are no laws that require companies to comply. Finally, the sixth paradox is the
location of CSR on the periphery of the corporate structure. Usually, CSR is located in
external branches of corporations, indicating that it is seen as an extension of public
relations rather than a necessary function across its operations. Frakental concludes
that until all of the above paradoxes are addressed, CSR will remain a PR invention
(Frakental 2001, 18-23).
Wettstein further critiques the current debate on CSR because it hardly ever
mentions justice but conceives of CSR primarily as virtue-based, meaning that the
social responsibilities of corporations are viewed as philanthropic and voluntary
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(Wettstein 271-272). The current conception of CSR allows for corporations to use
whatever methods they desire to maximize profits without ethical concern just as
long as some of the profits are allocated to offsetting potential harm. The flaw in CSR
in Wettstein’s view is that it does not allow for meaningful involvement of the
affected communities and individuals in decisions regarding how to address human
and environmental rights abuses. It also does not require that abusive practices be
fundamentally changed or even questioned; instead, it is required only for
corporations to appear to have addressed an issue to appease shareholders, actions
therefore parallel to their own self-interest (Wettstein 2009, 266).
Wettstein disagrees with the view that socially responsible business is
impossible. He states that the idea that social responsibility should be completely
enforced through external mechanisms confirms the neoclassical business model
and confines corporations to the pursuit of only profit maximization. He finds that
the neoliberal conception of responsibility of corporations to aggregate wealth and
therefore benefit society as a whole is fundamentally flawed because a selfregulating market that benefits everyone does not exist (Wettstein 2009, 265).
Rather, an unjust distribution of wealth exists as a result of profit maximization
strategies and externalities, causing both the contractarian and the utilitarian
justification for profit maximization to fail. The contractarian argument fails to
address unjust distribution because it is incapable of considering preexisting
inequalities that exist when contracts are created, while utilitarianism excludes
potential distributive justice from ethical reasoning because it subordinates justice
to the maximization of social welfare (Wettstein 265). He concludes that if
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corporations are to be understood primarily as an instrument for serving society
then the guiding principle of normative power over corporate action must shift from
the maximization of wealth to its just distribution. Because both utilitarian and
contractarian conceptions of morality are fundamentally flawed in their ability to
consider the distribution of wealth, Wettstein considers cosmopolitan rights-based
distributive justice to be the most effective ethic for determining the duties and
responsibilities of multinational corporations (Wettstein 2009, 287).
A rights-based approach to justice, according to Wettstein, would require
both voluntary initiatives and mandatory standards. In order for MNCs to comply
with a rights-based approach and to be considered a primary agent of justice, a shift
in the understanding of a corporation’s obligations from indirect obligations to
direct obligations and from negative duties to positive duties is required. Wettstein
states that a stronger emphasis on human rights would allow for a more robust
interpretation of CSR by providing the corporate world with common foundational
principles upon which corporations could base their actions. Wettstein provides a
guideline for understanding what a corporation’s obligations could look like using
the lens of human rights. He lists three duties: to avoid depriving, to protect from
deprivation and to aid the deprived. The first is a negative duty that simply requires
non-infringement on rights, but the other two specify active roles in human rights
for MNCs (Wettstein 284-285). Wettstein therefore concludes that corporations
have moral obligations to human rights, separate from legal obligations, due to their
de facto position of power in the global political economy.
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Examples of voluntary frameworks to address corporate human rights
responsibility include the UN Global Compact, which outlines ten principles of rights
that corporations should adhere to yet does not carry any regulatory force (The Ten
Principles). The UN Commission on Human Rights did attempt to establish binding
human rights obligations under international human rights law through the UN
Norms in 2004, but companies were vehemently opposed to their adoption. In order
to continue developing a framework for corporate human rights obligations, John
Ruggie was appointed in 2005 as a Special Representative in order to clearly outline
human rights responsibilities within business operations. This led to the creation of
the UN “Protect, Respect and Remedy” Framework for Human Rights in 2008, which
rests on three pillars:
the state duty to protect against human rights abuses by third parties,
including business, through appropriate policies, regulation, and adjudication;
the corporate responsibility to respect human rights, which means to act
with due diligence to avoid infringing on the rights of others and to address
adverse impacts that occur; and greater access by victims to effective
remedy, both judicial and non-judicial (UN “Protect, Respect and Remedy”
Framework).
The corporate responsibility pillar recognizes that corporations do not currently
have legal obligations under international human rights law. However, human rights
compliance is a globally expected standard of behavior. While many corporations
claim to respect human rights, the UN Framework emphasizes that corporations
need to establish a due diligence process in order to demonstrate a true commitment
to upholding human rights. Human rights impacts should be assessed and reported,
and respect for human rights should be incorporated throughout corporations’
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operations and internal structures. This approach addresses some of the paradoxes
that Peter Frakental identified as a barrier to true CSR.
The effective remedy pillar is also especially applicable to this paper because
it highlights the fact that “access to judicial mechanisms for business-related human
rights claims is often most difficult where the need is greatest as a result of both
legal and practical obstacles” (UN “Protect, Respect and Remedy”…). States should
not only form and enforce policies that regulate corporations within their national
boundaries, but should ensure that there is an effective remedy process when
human rights abuses do occur. Effective grievance processes are also essential to
upholding the corporate responsibility to protect, and company mechanisms should
be in place to efficiently and transparently address complaints of human rights
abuses. Regardless of which agent carries out grievance mechanisms, they should
always “conform to principles of legitimacy, accessibility, predictability, rightscompatibility, equitability and transparency” (UN “Protect, Respect and
Remedy”…)As Erin Smith has argued, the Alien Tort Claims Act is a potential forum
in which victims of human rights abuses can seek remedy (Smith 2010). The two
case studies in this paper therefore contribute to a greater understanding of the
current processes by which communities make human rights claims against
corporations.
However, in order for the moral obligations of corporations to be realized,
Wettstein argues that there must be regulatory obligations. The UN Framework has
still not been endowed with regulatory force. Without such regulatory standards for
compliance with human rights norms across the global market, individual
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companies may face a disadvantage in voluntarily adhering to human rights
principles. He argues that “regulation is thus to be understood not as a restriction to
corporate freedom but as its enhancement: it is the precondition for corporations to
choose to act responsibly” (Wettstein 2009, 342). Yet the move toward regulation
will require willingness from corporations themselves because institutions and
states will be hesitant to act “against the interests of corporations on which they
factually depend” (Wettstein 2009, 342). A result of corporations’ role as quasigovernmental institutions, therefore, is that the corporations themselves must
spearhead efforts to subject the global market to regulatory human rights standards.
Wettstein concludes his theory of moral human rights obligations for
corporations by embedding it within a larger theory of cosmopolitan democracy3.
He suggests that the multinational corporation itself become democratized, meaning
that it would be subject to a system of democratically determined rules and
regulations. Employees should be encouraged to act as responsible citizens within
the structures of the corporations. However, public input in corporate decisions
must extend to wider society as well in order to ensure transparency and adequate
understanding of a corporation’s societal impact. In order to achieve wider societal
representation, corporations must be willing to participate in open and constructive
dialogue with members of society. Public representation should also be
incorporated into internal decision-making structures; for example, representative

3

Wettstein argues for a larger overhaul of international institutions. “The current global (dis)order is
controlled by institutions that are characterized by exclusion rather than inclusion, by inadequate modes
of representation and participation, and thus by a general lack of responsiveness” (Wettstein 2009, 350).
He therefore argues that global cosmopolitan democracy will require remediation of the shortcomings of
our existing institutions.
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individuals or assemblies could participate on boards. Finally, Wettstein suggests
that MNCs should be subject to a global tax that would help maintain a system for
addressing social issues within the global market. This would also diminish MNCs
ability to evade taxes or regulations (Wettstein 2009, 348-356).
As demonstrated above, rights-based CSR is complicated and difficult to
navigate. However, the plethora of theories and attempts to define MNCs global
position and power indicates movement toward expanded corporate human rights
obligations. The above suggestions for improving our global human rights system
are limited in that they depend upon a meaningful commitment to human rights by
corporations themselves. I accept Wettstein’s conclusion that corporations have
moral obligations to human rights given their position of de facto authority globally,
their role in contributing to human rights abuses and their significant capability for
contributing to rights-based sustainable development. In order to uphold those
moral obligations, it is clear that significant rights-based changes need to be made to
our system of corporate regulation, the internal operations of corporations
themselves and grievance procedures for affected individuals and communities. In
this paper, I use the above conceptual frameworks to analyze attempts by social
movement organizations and community members to hold corporations
accountable for human rights abuses despite the inadequacies of the current system.
I also analyze the corporations’ current progress toward actual respect for human
rights that goes beyond merely “talking the talk.”

42

Social Movements
In Boele, Fabig and Wheeler’s article on Nigeria, Shell and the Ogoni and sustainable
development, the authors explore the importance of social movements for the
assertion of rights. They quote Arturo Escobar as saying that “today’s social
movements are seen as producing the world in which we live, its social structures
and practices, its meaning and cultural orientations, its possibilities for change”
(Boele et. al. 2001, 124). Social movements emerge in response to existing power
structures and, in doing so make the negative consequences of oppression visible.
Human rights therefore are socially constructed through the actions of social
movement to change the status quo. Their use and construction of the discourse of
rights is an important tool for challenging power structures because it aims to
legitimize new norms while also validating the perspectives of the oppressed.
Therefore, social movements are critical actors in debates about human rights and
corporate social responsibility. Because social movements many times work to
challenge existing power structures, it makes sense that new social movements have
begun to aim their claims and campaigns against multinational corporations
(MNCs), which are the most powerful actors in society (Boele et. al. 2001, 126).
In the Global Justice Movement, not only did globalization and neoliberal
economic policies cause widespread threats and grievances, but activists also began
linking a variety of socioeconomic or political problems to neoliberalism and its
proponents, creating a master frame which mobilized the movement globally.
Activists working on a variety of issues adopted a collective identity as global actors
working to offset the negative impact of neoliberalism through the promotion of
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social and economic justice and democracy. Internationalism expanded political
opportunities for transnational collective action: the international opportunity
structure changed with the increased role of international institutions like the
World Bank and offered an opportunity space for activists to make claims against
global capitalism. To use Tarrow’s definitions, two political processes involved in
transnational movements include global framing, which is the use of “international
symbols to frame domestic conflicts”, and internalization, which is “a response to
foreign or international pressures within domestic politics.”
One of the critical tasks for activists in the formation of the global justice
movement was to create collective action frames which connected concerns of
different movements. Collective action frames then allowed for individual groups to
participate in frame bridging in order to link their specific concerns to those of the
larger campaigns. According to Staggenborg, “In the global justice movement, local
activists have engaged in global framing to enhance the appeal of local issues, in
some instances strengthening their causes by connecting to international
organizations and resources” (Staggenborg 2011, 157). She discusses MOSOP as a
local movement that supported and connected with emerging global justice
networks through the “global framing” of their struggle. At first, MOSOP was not
able to convince international NGOs like Amnesty International to support their
cause. However, they began to frame their concerns in a way that would appeal to
international human and environmental rights groups and were then able to
generate international NGO support.
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One of the critical new approaches to mobilization by the global justice
movement has been through the internet. It allows for individuals and groups
within the decentralized network of movements to share information quickly as
well as provides a forum for bringing together collective action frames. The internet
therefore allows for social movements to reach potential members and holds
potential for improving movement organization. However, it may create weaker
collective identities and ideological ties than face-to-face organizing would.
Drawing from the use of language within the social movement activism and
the global justice movement more specifically, the use of out-of-court tactics in
transnational legal cases seems to be an intentional response to power imbalances
between the two sides of both cases. I use the above application of social movement
theory to MOSOP’s early activism as an entry point for understanding the general
trend of the use of such tactics by plaintiff’s attorneys and NGOs in transnational
legal cases against corporations.
This chapter has shown the complexity of assigning responsibility for human
rights. Yet if we accept human rights as practical entitlements, it becomes much
clearer when human rights language has meaning and when it does not. Meaningful
structures and processes must be put in place to ensure the actual implementation
of human rights claims. However, those processes may be particularly difficult to
create within the context of the global political economy and the oil industry in
particular because corporations are difficult to hold accountable. Some of the
current shortcomings of our current system to enforce, or make meaningful, any
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CSR approach include the absence of enforcement mechanisms in regulatory
structures and the profit-maximizing nature of corporations. I also take seriously
Peter Frankental’s paradoxes as limitations of CSR that prevent the human rights in
question from becoming practical entitlements for stakeholders in the communities
in which corporations work. Wettstein has argued that corporations do indeed have
moral obligations, and given their global position of power, I accept his arguments
as a foundation for re-conceiving of the corporation. As was mentioned in the
introductory chapter, CSR is ever-evolving and can depend in large part in the
expectations of the consumers and the employees of corporations. For that reason,
greater public understanding of, and transparency in, the ways in which
corporations are and are not upholding the human rights claims made in their CSR
approaches may be helpful in ending the corporate mystique. Furthermore, social
movements have been successful in challenging existing power structures and may
bring about change through their ability to mobilize international support that
pressures corporations to respond to human rights claims.
In the following two chapters, I will analyze each case study in order to
develop a deeper understanding of the historical and current implementation of
human rights in each location. The goal of each chapter is to demonstrate the
historical and de facto role that the corporations played in the violation or the
enactment of human rights norms. I also establish the importance of human rights
language for both the social movement organizations and the corporations in their
online materials regarding the each case. I then challenge the discrepancy between
the human rights language used and the structures in place to ensure the
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implementation of those rights. The aim of those challenges is to highlight the
current barriers to human rights becoming practical entitlements in oil extractive
communities.
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Chapter 3: Shell in Ogoniland
This chapter aims to demonstrate the trends and issues set forth in the
previous chapter in the context of Shell’s role in Ogoniland, Nigeria and MOSOP’s
attempts to hold Shell accountable to human rights abuses. First, I establish the role
that oil has historically played in Nigeria’s development, as well as their dependence
on oil and oil companies since its discovery, in order to make evident the de facto
power role of corporations that Wettstein uses as a base for his claim that
corporations have moral obligations to human rights. Second, I describe the oil
development process in Nigeria and the ways in which it has been rights-negating.
This section establishes the various rights in question in the Ogoniland case and
their imperfect obligations.
I then identify the actions that Shell has taken since 1995 to improve their
CSR strategy and incorporate human rights language. My analysis of Shell’s CSR
documents raises the question of why Shell has not progressed much further in its
implementation of human rights strategies since its original adoption of human
rights language in 1997. I also discuss MOSOP and the Wiwa v. Shell case,
highlighting the efforts made by social movement organizations to raise
international awareness and hold Shell accountable through community organizing
and the ATS in U.S. courts. In the final sections, I aim to point out the ongoing
barriers to justice in Ogoniland and the limitations of Shell’s approach to rightsbased CSR in order to identify clear processes that are lacking to make rights
practical entitlements in Ogoniland. I also explore how MOSOP and their NGO
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supporters’ efforts suggest potential global regulatory and legal processes that could
hold Shell and other corporations accountable for human rights violations.

Oil in Nigeria and the Niger Delta
Royal Dutch Shell, in a joint venture with the British government, discovered
the first “commercially viable” oil field in Nigeria in 1956 and began oil production
in 1958, two years before Nigeria gained independence in 1960 (Cayford 1996,
183). Following independence, Nigeria’s postcolonial elite inherited the dependent
capitalist structure of British colonial indirect rule and attempted to gain political
power so that they could use it to secure economic benefits for themselves. The
massive oil revenue—$101 billion between 1958 and 1983—was therefore
controlled by and largely benefited the elite class. The Rivers State, where Ogoniland
is located, only received in revenues “one-fiftieth of the value of the oil it produced”
between 1970 and 1980.” Furthermore, “at the height of the oil boom, 60 percent of
oil production came from the Rivers State, but it only received 5 percent of the
statutory allocation” (Watts 2001, 195).
The agricultural sector was also neglected, causing the production of the
major Nigerian cash crops to fall up to 65 percent between 1970 and 1982. The
government therefore began to increasingly rely on oil revenue and foreign
borrowing. Terisa Turner has used the concept of the “Rentier State” to describe
Nigeria’s political economy after the civil war because the country is not sustained
by production, but on “rent” on oil production. The investments, production and
expertise of the oil industry in Nigeria is “completely dominated by multinational
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corporations” (Okonta and Douglas 2001, 28-29). The Nigerian state did set up the
Nigerian National Petroleum Company (NNPC) in 1977, which was given the
responsibility of monitoring and regulating the entire oil industry. The NNPC is the
nationalized oil company of the Nigerian government and holds around 57 percent
in joint venture partnerships with multinational oil corporations. However, it was
not until 2002 that the NNPC released the oil industry’s ‘environmental guidelines
and standards.’ It has therefore not always acted in a way that asserts authority over
the MNCs, which is evident in the absence of positive action taken to lift health,
safety and environmental standards to the level of global standards before 2002 (Ite
2004, 9).
In December 1983, a military coup brought General Muhamadu Buhari to
power. By mid-1985, after pressure to pay back loans from foreign governments like
Great Britain and the IMF, 44 percent of Nigeria’s export earnings serviced foreign
debts. However, foreign creditors still wanted Nigeria to take an ‘IMF bridging loan’
of almost $5 billion dollars that had a set of harsh conditionalities attached to it.
When Buhari instead attempted to implement a ‘countertrade’ program which
would exchange Nigerian oil for imports from other countries, local and
international banking and oil interests formed a coalition to remove him from
power. They replaced him with General Ibrahim Babangida in 1985, who introduced
a Structural Adjustment Program in October 1986 that was in line with the
neoliberal reforms widely advocated by the IMF and World Bank for developing
countries during that time period. By early 1989, riots and work stoppages began in
response to the SAP. In September, university students led protests that were
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suppressed by the military. Protests also began in the oil-producing communities of
the Niger Delta, which accounts for 90 percent of Nigeria’s oil. It was in this political
climate that the Ogoni launched the Movement for the Survival of the Ogoni People
(MOSOP) in 1990 (Okonta and Douglas 2001, 30-32).
Figure 1: Map of Nigeria and the Niger Delta4

The environmental impact of oil extraction in the Niger Delta has made it the
most endangered delta in the world (Okonta and Douglas 2001, 64). A poorly
maintained system of above ground pipes has led to repeated spills of crude oil,
usually onto farmland (Cayford 1996, 184). In other countries, Shell buries its oil
pipelines but in the Niger Delta the pipelines run across farmlands and directly in
front of homes. Most of those pipelines are in poor condition and date back to their
original installation in the 1960s, making them more likely to crack or buckle and
cause oil spills. Furthermore, flaring gas is a continuous occurrence in the Niger
Delta, with the World Bank estimating that oil companies flare around 80 million
cubic feet of gas in the region yearly. Shell itself estimates that it flared an average of
40 billion square feet of gas a year from 1991 to 1994. Shell’s gas flaring equipment
4
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is outdated and poorly maintained and therefore emits significant amounts of
pollution (Okonta and Douglas 2001, 67).
Since beginning its operations in Nigeria in 1958, Shell had not conducted a
single satisfactory Environmental Impact Assessment (EIA). The company claims
that it has been conducting EIAs since 1982, but hasn’t been able to provide
sufficient evidence. Analysis of two EIAs conducted for a major pipeline project in
the Delta show that there was no clear contingency plan set forth and little evidence
that the SPDC was meaningfully involved in the creation of the EIA. Compared with
the existence of extensive EIAs in Europe and North America, the EIA process in the
Niger Delta suggests general disregard for the people of that region by Shell. For
example, seventeen different EIAs were conducted by Shell before starting a
pipeline project in Scotland:
A painstakingly detailed Environmental Impact Assessment covered every
meter of the route, and each hedge, wall, and fence was catalogued and
ultimately replaced or rebuilt exactly as it had been before Shell arrived.
Elaborate measures were taken to avoid lasting disfiguration, and the route
was diverted in several places to accommodate environmental concerns
(Okonta and Douglas 2001, 65).
It is also makes for an insightful comparison that in the Netherlands, where Royal
Dutch Shell is headquartered, zero percent of gas is flared (Okonta and Douglas
2001, 67). These facts raise the issue of varying levels of respect for human rights
depending on the geographic location of a corporation’s operations.

Ogoniland
“I repeat that we all stand before history. I and my colleagues are not the only ones on

trial. Shell is here on trial…its day will surely come and the lessons learnt here may
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prove useful to it, for there is no doubt in my mind that the ecological war the
Company has waged in the Delta will be called to question sooner or later and the
crimes of that war will be duly punished.”
-Excerpt from Ken Saro-Wiwa’s pre-conviction statement5

Figure 2: Ogoniland6

The Ogoni are located in the Niger Delta in Ogoniland, which is divided into 3
areas—Khana, Gokana and Tai-Eleme—and is home to around 500,000 Ogoni. The
ethnic group consists of six clans, all of which speak different dialects of the Ogoni
language. MOSOP, in representing all of Ogoniland, is therefore a pan-Ogoni
organization (Watts 2001, 193). Watts compares Ogoniland to the state of Chiapas
in Mexico, the home of the Zapatista movement, in that it seems to be a
“socioeconomic paradox.” Although it is the location of several oilfields, half of
Nigeria’s refineries, a petrochemical plant and Nigeria’s only fertilizer plant,
Ogoniland is severely underdeveloped. In 1992, child mortality rates were the
5
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highest in the country and 85 percent of the population was unemployed, among
other issues. In a survey conducted at that time of two oil-producing communities,
more than 80 percent of respondents “felt that economic conditions had
deteriorated since the onset of oil production, and over two-thirds believe there had
been no progress in local development since 1960” (Watts 2001, 195). Yet, by 1994,
Ogoniland alone “had produced about $30 billion worth of oil” (Cayford 1996, 184).
Ogoni leaders have long recognized the detrimental impact of oil extraction
to their community. Letters were sent in 1970 that stated that oil extraction
activities were “seriously threatening the well-being, and even the very lives, of the
Ogoni” (Okonta and Douglas 2001, 75). The first major environmental pollution
disaster during Shell’s operations in Ogoniland occurred in 1970, shortly after the
end of the Nigerian civil war, when a there was an oil blowout in the Bori oil field
that affected the town of Kegbara Dere. For three weeks, oil spilled from the well
into the surrounding water sources, impacting farmland as well as drinking water.
Shell claimed that the spill was caused when Biafran soldiers sabotaged an oil
trunkline while retreating in 1969, a statement that has been called into question by
the World Council of Churches 1996 report on Shell’s operations in Ogoniland. Shell
took little to no action to clean up the spill and the Nigerian Court of Appeals
dismissed Shell’s claim that it had sufficiently cleaned up the Kegbara Dere spill in
1995(Okonta and Douglas 2001, 75-76). On June 12, 1993, a pipeline at the Shell
flow station started to leak in Korokoro, Ogoni and poured into farmlands and water
sources for forty days. Shell officials did not address or remedy the pollution,
claiming that the company engineers did not attempt to fix the pipeline for fear of
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being attacked by the community (Okonta and Douglas 2001, 77). In total,
Ogoniland “suffered from 111 spills between 1985 and 1994” (Watts 2001, 196).
Shell did not deny that there had been a negative environmental impact of its
operations in the Niger Delta. Instead, the company has historically avoided
claiming direct responsibility by implicating other actors in the well-documented
environmental disasters of the region. In 1995, Shell admitted that 75 percent of its
spills in the Niger Delta resulted from old or corroded pipes yet still maintained that
69 percent of the oil spills in Ogoni between 1985 and 1993 were caused by
sabotage (Okonta and Douglas 2001, 78). In this way, Shell avoided responsibility
for oil spills in Ogoniland as part of a larger narrative of disorder throughout the
Niger Delta. For instance, in 1992, Shell claimed that farmers themselves were
sabotaging oil operations to receive compensation throughout the Niger Delta,
although an independent oil analyst at Oxford stated that was unlikely because they
would not be compensated enough to cover the permanent damage to their land.
Shell has also passed blame to the Nigerian government because, as a majority
partner, it had to pay 55 percent of environmental costs (Cayford 1996, 184).
Furthermore, Shell has given little compensation to the Ogoni for the
detrimental effects of oil extraction despite the wealth that oil from the region had
brought to the country. In October of 1990, MOSOP was founded under the
leadership of Ken Saro-Wiwa and others to raise awareness of the injustices that the
Ogoni faced. Because of the deterioration of the environment and the absence of any
commitment by the state, MOSOP and the local Ogoni communities had great
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expectations of Shell as the largest oil producer in the region and directed their
demands to oil companies after what they felt were three decades of betrayal. Shell
was the world’s most profitable corporation in 1996 and profited around $200
million from Nigeria yearly. However, it has, by its own admission, only provided
two million dollars over forty years to Ogoniland despite the fact that fifteen percent
of Nigeria’s oil was produced there before 1993. That amount has translated into
minimal compensation to the communities for oil spillage and land appropriation. In
thirty years, Shell built one road and provided 96 student scholarships and, during
its operations in Ogoniland, it employed less than 2 percent of the Ogoni population.
Although it often cites its community development programs, those only seriously
began in the 1980s and have had minimal success (Watts 2001, 198).
The Ogoni case is a classic example of a development process that was, and
continues to be, ‘rights-negating’ on several levels. Oil has clearly failed to deliver
development to the Ogoni through a process of exploitation and lack of inclusion of
the Ogoni in the control of oil production, its effects or its benefits. Boele, Fabig and
Wheeler point out that Shell did effectively become “the development agent of the
Nigerian state with all of the technological knowledge and many of the economic
resources at its disposal” (Boele et. Al. 2001, 129). Therefore, Shell had to deliver
some basic benefits in order to maintain a license to operate in Ogoniland. Shell
invested in infrastructure: roads, wells and some electricity lines. Yet the ‘oil-driven
development process’, and therefore Shell with its role as the ‘de facto development
agency’, failed to deliver even the most basic rights and benefits of education, a
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clean environment and work opportunities to the Ogoni. In 1999, Ledum Mitee, the
President of MOSOP, said:
The escalation of recent problems is a direct result of government and the oil
companies misreading the situation and once again failing to make good on
promises to local people. The pollution poverty and neglect has reached a point
where political problems are seen as ridiculous by local people who have never
known either government or oil multinationals to keep a promise in their
lifetime (MOSOP International Secretariat 1999, 2).
Oil-driven development implemented in Ogoniland negatively impacted the Ogoni
through a negation of not only the right to development, but also a wide range of
human and environmental rights. As far as economic rights are concerned, oil
revenues were clearly not evenly distributed. Scholars have pointed out that oilbearing communities like the Ogoni “became poorer as the oil revenues flowed
elsewhere, enhancing the wealth of the country’s elites and non-oil bearing
communities with access to political power” (Boele et. al. 2001, 129). Social and
cultural rights were also affected greatly as the increase of oil operations brought
significant changes to the Ogoni, especially through the influx of oil workers
migrating into the area. Although Nigerian law requires industrial facilities to
employ locals, the Ogoni have remained frustrated that the industrial development
in their area has not led to sufficient employment of Ogoni people (Boele et. al. 2001,
130).
According to Boele, Fabig and Wheeler, “the development of MOSOP was selfevidently part of a process of the Ogoni asserting their rights via a social and
cultural challenge to dominant power structures.” Much of Ogoni’s discourse
throughout the 1990s has been about rights: “It is beyond question that the Ogoni
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conceptualized and articulated their struggle as a rights-based endeavor.” For
example, the Ogoni Bill of Rights is framed using rights-based language (Boele et. al.
2001, 128). MOSOP’s first action to declare their rights-based challenge to Shell’s
operations and oil-driven development was to deliver their Ogoni Bill of Rights to
the Nigerian government in 1990. This document outlined the group’s nonviolent
approach and demanded Ogoni political autonomy, protection of their local
language, control over the economic resources of their own land and protection of
the Ogoni environment (Cayford 1996, 187-188). They also asked for international
support in pressuring the government and oil companies, especially Shell, to
recognize their rights. After receiving no response from the Nigerian government,
MOSOP sent a letter to Shell, Chevron and the NNPC (The Nigerian National
Petroleum Company). This letter demanded the following:
1. Pay US $6 billion in royalties backdated to 1958
2. Pay US $4 billion in compensation for environmental damages
3. Stop the continued environmental destruction
4. Cover all above-ground high pressure pipelines
5. Negotiate with the Ogoni for further oil production on “acceptable terms”
and with an effective environmental protection program (Cayford 1996, 189).
The companies were told that if the above demands were not met in 30 days, there
would be mass action protests. In response, the oil companies increased their
security. The Nigerian government banned public demonstrations and announced
that both demands for the right to self-determination and disruption of the
production of oil would be acts of treason punishable by death (Cayford 1996, 189).
Over the next two years, MOSOP organized mass demonstrations and
boycotted the 1993 elections. Mass fighting broke out in Ogoniland and over a
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thousand people were killed, 30,000 were left homeless and entire villages were
demolished. In mid-1993, oil companies pulled out of Ogoniland because of the
“unfavorable conditions.” Then, in May 1994, four pro-government leaders were
killed by a mob. The next morning Saro-Wiwa, the president of MOSOP, and Ledum
Mitee, the deputy president, were arrested. The Rivers State Internal Security Task
Force raided villages in Ogoniland, and police and soldiers beat the villagers, raped
women and “randomly arrested and detained hundreds of Ogoni” ( Cayford 1996,
191-192). During that time, other MOSOP leaders were arrested. They, along with
Saro-Wiwa, were detained for eight months and then charged in February 1995
with instigating the mob that killed the four Ogoni leaders. The court has been
widely recognized as neither impartial nor independent and two of the
prosecution’s witnesses later signed affidavits stating that they, along with other
witnesses, had been bribed to testify falsely. However, on October 31st 1995, the
court sentenced Saro-Wiwa and eight others to death. Despite widespread
international criticism, they were hanged ten days later on November 10th, 1995
(Cayford 1996, 192-194).
Shell’s perceived and real partnership with the military government that was
directly responsible for the civil, political and economic rights violations of the
Ogoni has effectively ruined relations between Shell and Ogoniland. Shell has
admitted to importing arms, and has been accused of paying the Nigerian police and
military, which were known to shoot at protestors, to operate in Ogoniland.
Furthermore, Shell chose to observe, and yet not condemn, the problematic trial and
execution of MOSOP leaders, which has been their most poignant and infamous role
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in the negation of rights of the Ogoni (Boele et. al. 2001, 130). The environmental
and human rights complaints that MOSOP originally brought against Shell have still
not been fully resolved. According to Shell’s website, Shell has not produced oil or
gas in Ogoniland since 1993 because of a ‘stalemate’ between the Ogoni and the
SDPC. The last update is that, in June 2008, the Nigerian government announced a
plan to replace SPDC with another oil operator, possibly the NNPC, under the Joint
Operating Agreement with Shell, which demonstrates the continued interest that
the state has in oil production in Ogoniland (The Ogoni Issue).

Wiwa v. Shell
In 1996, the Center for Constitutional Rights, EarthRights International and
private law firms on behalf of relatives of the murdered Ogoni activists filed three
law suits against the Royal Dutch/Shell Company, Shell Petroleum Development
Company (SPDC) and Brian Anderson, the former head of Nigerian operations. They
were charged with complicity in the torture and execution, among other abuses, of
MOSOP leader Ken Saro-Wiwa and other non-violent activists (Center for
Constitutional Rights 2009). The case was brought forth in US courts under the
Alien Tort Claims Statute (ATS). The court found that Shell could only be held liable
for the torture and execution that was carried out by the Nigerian military if the
plaintiffs could prove that Shell willfully participated with the State or its actors in a
“joint action” that violated the rights of the plaintiffs under international customary
law. This is a common test used by the Second Circuit in the United States to
determine if a private individual can be sued under ATS. In this case, the court held
that the plaintiff’s claims that substantial cooperation took place between Shell and
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the Nigerian government met the “joint action” test (Donnelly-Saalfield 2009, 18).
On June 8th, 2009, the parties in the Wiwa v. Shell case settled outside of court for
$15.5 million. The funds compensated the ten plaintiffs, some of whom are the
relatives of the victims, set up the Kiisi Trust to improve the lives of the Ogoni
people, and paid part of the plaintiff’s legal fees and costs (Center for Constitutional
Rights).
Jonathan Drimmer has pointed out that the Wiwa case has a slightly different
trajectory than other, similar cases because the execution of Ken Saro-Wiwa and
others in 1995 received international attention before the lawsuit was filed, instead
of international awareness being a product of a concerted effort by the individual(s)
who initiated the lawsuit. However, he also discusses the increase in tactics by the
plaintiffs of the Wiwa case over time, from the 1990s to 2009 (Drimmer2010).

Shell’s Operations Since 1995
In the years since 1995, Shell has clearly altered its approach to corporate
social responsibility in the Niger Delta. Prior to the events of that year, Shell’s CSR
strategy for Nigeria was focused on ‘risk and reputation management’. Shell used
the community assistance (CA) model of development, which emphasizes ‘corporate
philanthropy.’ As Wettstein critiques in his theory of CSR, CA is about ‘giving things’
such as water and sanitation, health care, education and other infrastructure like
roads. Shell’s CSR approach was therefore focused on one-time gifts that were
implemented ad hoc rather than as part of a larger development plan and did not
support sustainable development. Shell’s projects were reflective of “top-down”
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poverty alleviation approaches to development, which have been recognized by the
United Nations Development Programme (UNDP) as largely ineffective. Uwem Ite
argues that since then, Shell has moved beyond the ‘license to operate’ and has
recognized the need for change. Because Shell moved away from risk management
and toward sustainable development in its business principles, Ite maintains that
Shell’s development efforts in the Niger Delta are “more than a public relations
exercise” (Ite 2004, 5-6).
Shell has moved from a CA model to a community development (CD) model
of development, which emphasizes empowerment of communities. For example,
since 1998, Shell has created community development plans (CDPs) with full
participation from community members. Shell has also taken on more responsibility
for socio-economic development projects in the Niger Delta and, in many cases, has
contributed more than Nigerian government agencies. Shell is even more visible in
some communities that then national government. Furthermore, the company is
increasingly committed to transparency and accountability, as evidenced by the fact
that, in 2001, they commissioned an independent evaluation of their community
development initiatives in the Niger Delta. The report found that less than onethirds of their development projects had been successful and another third was only
partially successful. Yet, the report also demonstrates Shell’s shift of focus from
reputation management to the success of their projects (Ite 2004, 7).
In his analysis of the emerging issues evident Shell’s CSR in Nigeria, Ite seems
to fall in line with Bakan’s conclusion that greater regulations need to be placed
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upon corporations. Ite concludes that the sustainability of Shell’s contributions to
the Niger Delta depends upon the ability of the Nigerian state to foster an ‘enabling
environment’ which encourages business activity that minimizes environmental and
social costs while also maintaining or increasing economic gains. Ite sees the
primary purpose of MNCs as wealth creation and that of states as wealth
distribution, even though they may share responsibility for economic and social
development. In 2004 when Ite wrote this article, the ‘enabling environment’ for
CSR sustainability in Nigeria was either lacking or limited. The government did not
offer political support through endorsement of CSR practices in Nigeria but rather
blames the oil corporations for poverty in the Niger Delta. Ite argues that this ‘blame
culture’ is a result of national and international perceptions of the exploitation of
communities by oil companies. However, much of the underdevelopment in the
Niger Delta is linked to corruption, poor governance by both the corporations and
the government, and lack of accountability for the state (Ite 2004, 8). The problem
with passing on blame by both corporations and governments is that it minimizes
the possibility of partnership between the two that could benefit communities in the
Niger Delta through sustainable development.
Boele, Fabig and Wheeler argue that by analyzing the relationship between
Shell and the Ogoni through the lens of CSR and stakeholder management, the case
seems to be “an example of under-performance compounded by a significant failure
of communication—with tragic outcomes” (Boele et. al. 2001, 130). However, if
analyzed through the lens of rights, the case seems to be “a systematic and
catastrophic failure to acknowledge and honor basic rights denied by a corrupt
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military government in partnership with a powerful transnational corporation”
(Boele et. al. 2001, 131). Therefore, they contend that a rights-based perspective to
corporate social responsibility and stakeholder management will allow for better
insight into Shell’s failure to re-establish a relationship with the Ogoni, and will also
help explain conflicts over ‘oil driven development’ in the developing world more
generally. In fact, they argue that Shell’s operations and approach to development
were “bound to fail” in Ogoniland because they were rights-negating.
Shell has argued that the Nigerian state failed to deliver development and
other rights to the Ogoni, and that it therefore “went beyond what was necessary” by
delivering benefits to the Ogoni because of the government’s failure. However, Boele
et. al. argue that in delivering those development projects, Shell recognized an
obligation to the community members. They further state that “given Shell’s central
role in the oil economy and its agency role in development on behalf of the Nigerian
government”, it makes perfect sense that the rights violations that were identified
above prevented Shell from implementing an effective CSR strategy and stakeholder
management by Shell Nigeria. If stakeholders feel oppressed, they are unlikely to
enter into constructive dialogue with the corporation that they identify as their
oppressor until the underlying sources of major denial of rights are addressed.
Therefore, Shell’s efforts at community development have often been a source of
more conflict and tension in the community because the Ogoni do not feel that Shell
has adequately addressed the deeper human rights problems that still exist (Boele
et. al. 2001, 130).
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MOSOP made Shell’s power in Nigeria evident through their persistent
struggle. MOSOP challenged that power, stemming from Shell’s control over
technology and resources and its political and economic relationship with the
Nigerian government, through the use of rights-based language. Boele et. al.
conclude that Shell International’s adoption of specific references to human rights in
their 1997 Business Principles document was a rights-based response to MOSOP’s
and other actor’s rights challenges. Therefore, Shell International eventually
recognized the validity of MOSOP’s claims, if only indirectly, through their
subsequent adoption of rights-based language. Shell’s efforts toward the reorientation of their CSR approach has made it a leader in corporations that are
moving past the lowest tier of CSR models, the license to operate. However, it
remains a challenge for Shell to translate that stated recognition and respect for
human rights into actual relationships with the Ogoni in the Niger Delta. Boele et. al.
believe that a rights-based analysis of its conflict with the Ogoni will allow Shell to
have a deeper understanding of its impact on communities and how it can address
rights violations, which will in turn facilitate reconciliation with the Ogoni (Boele et.
al. 2001, 131-2). The same authors recognized that, in early 2001 while the trial was
still in progress, Shell was still using a harsh rhetoric and was unable to engage with
the community’s concerns. They stated that to achieve real change would require
ending the de-legitimization of the Ogoni’s claims as well as actually accepting those
claims, which could have been achieved through the exhibition of humility and
regret for the devastating negation of rights that the Ogoni have suffered as a result
of oil production (Boele et. al. 2002, 314).
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J. Paul Martin points out in his article “Royal Dutch Shell: How deep the
changes?” that, although Shell has taken significant steps to incorporate human
rights into its internal policy, its main challenge is to develop a mechanism which
will ensure that Shell employees will implement human rights principles in
individual country’s operations (Martin 2006, 98). The ‘grassroots’ implementation
of Shell’s stated approach to rights-based development is difficult because the
corporation is structured as a composite of independent companies. Therefore, in
the varied social and political contexts in which Shell operates, the executive officers
of those independent companies are able to make their own policy decisions about
daily operations, albeit within the policy parameters of Shell International. In 2006,
when this article was written, Shell’s concept of rights-based sustainable
development offered “the principles to ‘do business differently’ but not necessarily
the strategies for every circumstance” (Martin 2006, 108).
Shell’s human rights perspective does focus on the rights and needs of
communities rather than avoiding responsibility for Shell or any government.
However, this approach also has a strategic advantage for the corporation. By
focusing on capacity building of local institutions and contributing to local
development, Shell not only avoids human rights problems that can lead to conflict,
but also improves its overall relationship with communities and builds trust.
Furthermore, while Shell’s growing commitment to rights-based CSR has not caused
any financial losses to its shareholders, “the group has lost and continues to lose
millions of dollars because of [Shell’s] failure to solve its social circumstances in
Nigeria” (Martin 2006, 110).
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Martin’s conclusion is that Shell’s incorporation of human rights principles
and its efforts to increase sustainable development and strategic investment has
offered an improved, yet not adequate, approach to social and political problems in
countries where it operates. He equates the principles, which Shell has put in place,
with “scaffolding” and says that a “human rights culture and practice” throughout its
operations and employees around the world is necessary in order to complete the
“building”. He states that a major feature missing from Shell’s training manuals is
improving relationships with local government. Local institutions and civil society
are essential for securing a positive environment for human rights. Martin argues
that Shell can and should engage with local government and civil society without
imposing an agenda through more technical assistance. While the overall, official
commitment to human rights put forth by Shell is definitely a more effective
strategic framework for Shell to engage with host communities, human rights and
corporate responsibility practices must also become normalized by individual
employees and in-country operations. According to Martin, “the acid test of these
principles and experience is, of course, whether or not Shell will use them to reopen
its facilities in Ogoni” (Martin 2006, 110).

Analysis: MOSOP’s and NGOs’ Online Materials
The intent of this section of analysis is to explore the rights-based and CSR
reflective language in online materials from supporters of the Ogoni people in the
Wiwa v. Royal Dutch Shell lawsuit. To begin, I will analyze the ‘wiwavshell.org’
website, a joint project of the co-counsel, Center for Constiutional Rights and
EarthRights International, for both the Wiwa v. Royal Dutch Shell and Wiwa v.
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Anderson lawsuits. On the ‘About’ page of the website, the purpose of the Wiwa v.
Royal Dutch Shell lawsuit is stated in the first line to be “to hold oil giant Royal
Dutch Shell… accountable for complicity in human rights abuses” (About). This
statement assumes that Royal Dutch Shell is able to be held ‘accountable for
complicity in human rights abuses.’ The co-counsel therefore effectively removes
the tension in corporate social responsibility discourse of whether corporations
should be legally bound to uphold human rights. The website’s language also
suggests that access to US courts as a grievance mechanism for affected
communities. Furthermore, the omission of Nigeria’s role in the human rights
abuses of the first sentence diminishes the role of the state in this context, reemphasizing the co-counsel’s belief that Royal Dutch Shell should be held legally
accountable for their role. This lawsuit therefore acts as a practical application of
the philosophical observation by Wettstein that corporations should have human
rights obligations separate from those imposed on them by the individual states in
which they work.
On the “Get Involved” page of the website, the first line is “Please join our
efforts to shine a spotlight on this landmark trial and promote human rights,
environmental justice, and international corporate accountability” (Get Involved). It
then lists the various actions that one could take to promote the lawsuit including
hosting a film screening of the documentary “Delta Force” about MOSOP and Shell,
distributing educational materials or posting the campaign video on social media
networks. Although the page does say that the trial is specifically “about the
collusion between Shell and a brutal Nigerian military dictatorship to suppress a
68

nonviolent human rights and environmental justice movement,” the first sentence
identifies several collective action frames that potentially could attract activists
from different movements. The use of ‘environmental justice’ especially seems to be
strategic in that by supporting the case, one would not actually be directly
supporting environmental justice efforts as the case does not directly address
environmental rights claims. Additionally, the use of the phrase ‘shine a spotlight’
underlines the importance of the public as promoters and supporters of the trial.
The language used echoes the use of the internet by the global justice movement to
raise awareness and build a strong base of support. Although the website is
dedicated to the lawsuit, it clearly resembles social movement in its efforts to garner
support from a large audience.
The “Factsheet: The Case Against Shell” document from the Center for
Constitutional Rights states that “for the Ogoni and the people of Nigeria, oil and oil
companies have brought poverty, environmental devastation and widespread,
severe human rights violations” (Factsheet 1). The author words this statement to
remove all doubt of the negative impact of Shell and oil operations in general on the
Ogoni people. Instead of using language that would suggest that Shell played a role
in or contributed to human rights abuses, the use of ‘have brought’ establishes clear
responsibility to oil companies and to Shell more specifically. The terms ‘poverty’,
‘environmental devastation’ and ‘human rights abuses’ are listed as overall wrongs
committed by Shell. Yet, the fact that ‘poverty’ and ‘environmental devastation’ are
listed separately from ‘human rights abuses’ reflects the fact that the focus of the
‘human rights violations’ for which the co-counsel sued Shell pertain to only the
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violation of civil and political human rights. However, CCR makes it point to
highlight oil companies’ responsibility for a range of rights violations. The language
therefore emphasizes the direct role of Shell and other companies in continuous
violations from human rights.
At the end of the factsheet, the Center for Constitutional Rights states that
“on the eve of the trial, the lawsuits were settled for $15.5 million in what is being
hailed as a milestone moment in the movement toward corporate accountability and
human rights” (Factsheet 4). This statement reiterates the connection between
accountability and human rights seen in the above texts. Yet, the text also suggests
that the ‘human rights violations’ that fall under the category of needed legal
accountability were largely violations of a civil and political nature. The press
release from the Center for Constitutional Rights made it clear that the settlement is
only on behalf of the individual plaintiffs: “It does not resolve outstanding issues
between Shell and the Ogoni people, and the plaintiffs did not negotiate on behalf of
the Ogoni people.” This statement reveals a level of transparency by the NGO and the
plaintiffs to make it a point to differentiate between the legal case and the overall
complaints of affected communities. Another quote from by Saro-Wiwa’s son, a

plaintiff in the case says: “In reaching this settlement, we were very much aware
that we are not the only Ogonis who have suffered in our struggle with Shell, which
is why we insisted on creating the Kiisi Trust.” The ability of his son to make
decisions about the distribution of the award from the lawsuit suggests that he was
involved in the entire process and that his input was listened to and respected.
However, the document does not suggest that any further action needs to be
taken by Shell to remediate the social, economic and environmental violations. In
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fact, the plaintiffs accept a payoff that reflects Wettstein’s critique of voluntary
human rights measures. Although the Kiisi trust was set up to address the needs of
the community, no demands were made to change the nature of Shell’s operations or
address the sources of the lack of development in the region. Therefore, despite
language suggesting Shell’s responsibility for a wide range of rights abuses, the result
of the lawsuit fell short of imposing more direct human rights obligations on Shell.
Jennie Green, the attorney who started the lawsuit in 1996, is quoted in the
press release as saying, “This was one of the first cases to charge a multinational
corporation with human rights violations, and this settlement confirms that
multinational corporations can no longer act with the impunity they once enjoyed”
(Center for Constitutional Rights 2009). This sentiment indicates a general view of

the case as a success in contributing to a new norm. Whereas the status quo before
the case was ‘impunity’, the case led to a charge against an MNC for human rights
violations. Because Green uses ‘multinational corporations’ in the plural, this
statement reflects that she sees this case as impacting the societal norm toward
MNCs overall.
It is clear that these online materials overwhelmingly use rights-based
language as a result of the nature of the charges in the case. It is also important to
note that the charges made about the case are stated directly and clearly throughout
the online materials, and the results of the case are fully disclosed as well. However,
they do consistently mention Shell’s role in environmental degradation and poverty
creation in the Niger Delta even though it was not a direct matter of the lawsuit. This
suggests that the NGOs and plaintiffs saw the lawsuit as part of a larger campaign to
hold Shell accountable for its other rights abuses.
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Analysis: Shell’s Response to the Case
As in the previous section, the analysis of this section aims to understand
Royal Dutch Shell’s approach to human rights and CSR through analysis of their
online materials. Before, during and after the Wiwa case, Shell denied its role in the
violation of human rights, and the accountability it brought. After the settlement,
Shell released a press release on June 8, 2009 entitled “Shell settles Wiwa case with
humanitarian gesture.” The first line is “Shell today agreed to settle a court case in
New York related to allegations in connection with the military government’s
execution of Ken Saro-Wiwa and others in 1995, making a humanitarian gesture to
set up a trust fund to benefit the Ogoni people.” The difference in this description
and the description of the case by the co-counsel for the plaintiffs is blatant, yet
unsurprising given that the statements were made by opposing sides of a lawsuit.
However, Shell claims ownership over the “humanitarian gesture” to set up the trust
fund, which contradicts the statement by Ken Saro-Wiwa’s son from the CCR press
release. The use of the word of “allegations” maintains Shell’s denial of culpability,
and the use of the words “agreed” and “humanitarian gesture” posit Shell in a
positive light. The statements also give insight into the relation of their stances to
human rights and corporate social responsibility discourses. Throughout the press
release, human rights are never mentioned. The event is described instead as the
‘military government’s execution’ and later as ‘violence’ twice and finally ‘tragic
events.’ The attribution of the execution to overall violence in the area reflects
Shell’s earlier insistence that the majority of the oil spills were a result of general
turmoil in Ogoniland. Avoiding use of human rights language is especially noticeable
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because the CCR and Earthrights International clearly stated that the case was being
brought forth because of ‘human rights violations.’ The persistent denial reflects
Frakental’s paradoxes of CSR and demonstrates a lack of willingness to submit to
open dialogue and critical self-reflection by Shell.
On Shell’s website on the page entitled “The Ogoni Issue,” the words “human
rights” are again omitted. Whereas the CCR described the Movement for Survival of
Ogoni People (MOSOP) as a ‘human rights group,’ Shell describes MOSOP is this way:
The Movement for the Survival of Ogoni People (MOSOP) was established in
1990 and began campaigning for greater control over oil and gas resources on
their land, for economic development, and autonomy over their affairs,
(including cultural, religious and environmental matters). MOSOP’s demands
were summarized in their 1990 ‘Ogoni Bill of Rights’, which were mostly of a
political nature and addressed to the Nigerian Government.
Although one could infer that there had been some inequality for the Ogoni people
as a result of the government’s actions, it is in no way implying that there was abuse
by Shell that led to MOSOP’s demands. By using the word ‘matters,’ this paragraph
negates the rights-based nature of MOSOP’s claims. Furthermore, by focusing on
political rights, Shell is taking advantage of the corporate mystique, or the
widespread belief in corporations as apolitical institutions. The claims were also
said to be ‘addressed to the Nigerian government,’ which effectively removes Shell
as a subject of MOSOP’s ‘political’ claims. However, as shown above in the historical
section of this chapter, MOSOP did make direct claims to Shell and other oil
companies in a later letter. Furthermore, Shell’s de facto authority role in
development, and the acceptance of that authority by the local population, reflects
Wettstein’s observation of the increased political power of corporations. Shell’s
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language on its website demonstrates a self-removal from the political realm
through its attribution of political demands to the state.
The article then says that the Shell Petroleum Development Company (SPDC)
withdrew from Ogoniland “in 1993 after violence against our staff and action
targeting our facilities”. The word choice in this sentence suggests an attack, and
because there was never any admission of fault or apology for their actions by Shell,
the reader could interpret the actions of the Ogoni people as completely
unwarranted. By then stating that “the violence in Ogoni land continued,” “four
prominent Ogoni leaders were murdered by a mob” and that “SPDC has publicly
called for reconciliation among Ogonis” the webpage demonstrates Shell’s view of
the incident as a result of violence that was started by and perpetuated the Ogoni
people. The complete lack of verbal accountability is evident in the assertions by
Shell that SPDC “continues its community development programme in the area
despite the fact it is no longer an oil producing area. It has also offered to clean up
oil spills that had occurred in the area since it left, regardless of their cause.” The use
of the words ‘despite’ and ‘regardless’ give the impression that Shell had no real
responsibility to carry out developmental activities in the area and that they were
therefore done on a voluntary basis. However, it also demonstrates the capacity of
Shell to implement rights-based endeavors, regardless of how shallow they may be.
This reflects both O’Neill’s argument that corporations are capable of acting towards
more than just profit maximization and Wettstein’s observation that corporations
must play a role in the creation of human rights regulatory standards over corporate
activity.
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Shell never validates or supports any claim made by MOSOP. Never once
does Shell suggest its own culpability. For example, the webpage states: “SPDC
agrees that, in the past, not enough oil revenue has been returned to the oil
producing areas for developmental purposes.” The use of the passive voice again in
this sentence effectively distances Shell from the issue of returning oil revenue,
placing the culpability solely on the state. In the following paragraph, the author
states that “Shell initiated and was a leading sponsor of the Nigerian Extractive
Transparency Initiative…” The use of the words “initiated” and “leading sponsor”
suggest that Shell has taken an active role in addressing the issue of transparency in
oil revenue distribution. Therefore, although Shell is not representing itself as the
causal agent in the poor distribution oil revenue, it does represent itself as the
causal agent in addressing that issue. Combined with the earlier paragraph placing
full responsibility for the inadequate distribution of oil revenue on the national
government, the webpage is suggesting again that Shell is taking action to improve a
situation that it did not cause and that its actions are therefore altruistic.
The article continues its implication of voluntary action with regards to
environmental clean-up. The environmental study is implied to have been carried
out in the government’s interest, with Shell playing a supporting role. The use of the
verbs “supports” and “is funding” suggest that Shell is assisting the government in
their pursuit of the environmental study. It then states that “Shell is committed to
cleaning up oil spills irrespective of the cause.” This suggests that, if Shell were to
assist in cleaning up environmental damage in the region, such action would not
implicate that Shell was in some way responsible for that damage. Rather, Shell is
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situating its role as an outside party willingly participating in a cleanup that is
largely a part of the government’s reconciliation with its own people.
Shell’s preferences and worldview remain fixed in that, even after the trial
was settled, Shell did not actively recognize the human rights violations that the
Ogoni claimed. The webpage, available to this day, maintains a point of view that
was present in Shell’s earlier response to oil spills and other environmental
disasters in the Niger Delta. First, Shell claims that the majority of the issues in
Ogoniland were a result of turmoil within the community itself, just as it claimed
that oil spills in previous decades were caused by sabotage by community members.
Furthermore, Shell suggests a philanthropic or voluntary role in all of its efforts to
improve the community and implies that any rights negation that happened was a
result of the Nigerian state’s failures, not its own. These responses demonstrate that
there has been little to no change in Shell’s direct approach to the rights-based
claims of the lawsuit or MOSOP. Boele et. al. suggested that the most effective way to
resolve the conflict in Ogoniland in 2001 would be to accept the Ogoni’s rightsbased claims and display some level of remorse for the rights violations that they
suffered. In 2013, that has clearly still not happened.

Analysis: Shell’s Online CSR and Human Rights Documents
In the “Shell General Business Principles” document, available on their
website, Shell lists its responsibilities in five areas: to shareholders, to customers, to
employees, to those with whom [they] do business and to society. The words
“human rights” are mentioned in both the ‘to employees’ brief description and the
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‘to society’ description. Part of the responsibility to employees is “to respect the
human rights of our employees and to provide them with good and safe working
conditions, and competitive terms and conditions of employment.” The conception
of human rights is not expounded upon in this section, but is clearly held to be
separate from ‘good and safe working conditions’ which raises the question of which
human rights are being respected with regard to Shell’s employees. In the brief
description of the responsibility to society, the commitment to human rights is
stated in this way: “to support fundamental human rights in line with the legitimate
role of business.” This suggests that Shell’s support of human rights is limited to
certain rights that are ‘in line’ with Shell’s own conception of the ‘legitimate role of
business.’ By adding this caveat, Shell leaves potential room for defending itself
against human rights violations. The reference to human rights is again held
separate from the following part of the sentence which states that Shell also holds
itself responsible to society “to give proper regard to health, safety, security and the
environment.” This suggests that these categories are not themselves human rights,
but rather separate responsibilities of Shell.
In Shell’s training supplement for employees entitled “Human Rights
Dilemmas,” Shell explains their reasoning for adopting human rights language in
their general business principle document thus: “Given the increased profile of
human rights issues in recent years, it was agreed that the subject should feature
more prominently and explicitly in the revised principles.” This demonstrates that
the increased use of human rights language in the public’s response to business
practices directly led Shell to adopt that language in their documents. However, the
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words ‘human rights’ used in the two sections referenced above “stimulated
questions across Shell businesses about the subject in general, as well as raising
specific concerns about how best to deal with human rights issues at the operational
level” (1). The manual then goes on to list ‘human rights dilemmas’ that could arise
in Shell’s operations around the world. The dilemmas “are intended to generate
debate and increase awareness of the complex nature of human rights issues that
could confront Shell people” (2). The generation of debate is clearly the sole aim of
the dilemmas because no best practices are listed in response to them, only ‘Points
to consider.’ This ambiguity also leaves the actual position of Shell towards different
human rights challenges open for debate. The real impact of the adoption of human
rights language on the shareholders of Shell’s operations around the world seems to
be therefore reliant on the individual judgment of managers on the ground. The
training manual does not include any guidance for action, only for further
consideration of potential human rights challenges.
The training manual also includes a graphic, or ‘Map’ created to “frame
business responsibilities and influence around human rights issues” (3) that is
supposedly taken from the Shell Report 1999, yet the ‘map’ is impossible to locate
anywhere on the website and the online format is too small to read. However, a
summary of the ‘Map’ is provided below the graphic:
The inner circles identify the clear responsibilities of a business: to staff, in
relation to security and towards local communities. In the outer circles, where
the responsibilities are mainly the province of government, the business role is
more diffuse, but includes contributing to public policy debate and supporting
international codes.
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The map therefore does recognize responsibilities of a business to the local
communities as separate from the responsibilities of the ‘outer circles,’ which
pertain mostly to the government. Again, however, the recognition of the
importance of human rights is left in the abstract, as no definitive statements about
the position of Shell are adopted as far as which human rights it is responsible for in
the local communities.
Martin’s recommendation in 2006 that Shell develop clearer strategies and
mechanisms for the implementation of its framework of human rights principles has
also not been addressed. The repeated direction to consider human rights while not
indicating any meaningful strategies for their application indicates that there has
been little development of human rights practices since the original adoption of
human rights language into Shell’s 1997 Business Principles. Although Shell has
been widely praised for their leadership in the incorporation of human rights
language into their CSR strategies, I contend that they have, in 16 years, been unable
to move from the second tier of social engagement into the third tier of true
stakeholder engagement. Furthermore, the lack of a solid framework demonstrates
the continued presence of the ‘lack of a clear definition’ paradox that was identified
by Frakental in 2001.

Findings
The most important factor in analyzing the effectiveness of human rights
language surrounding this case is the current state of human rights in Ogoniland. An
article from August 2012 entitled “Insight: A year on, Nigeria's oil still poisons
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Ogoniland” demonstrates that many of the forms of rights negation that existed
before 1993 have persisted. A U.N. report in 2011 identified multinational
corporations, especially Royal Dutch Shell, and the Nigerian governments as the
perpetrators of fifty years of environmental degradation. In response, both Shell and
the government pledged to act on the clean-up that the UN suggested. By the time of
the article in 2012, the residents had not seen any evidence of clean-up efforts.
According to Ben Naanen, current chairman of MOSOP, “until now, nothing
whatsoever has actually been done ... towards the clean-up.” Furthermore, Shell
accepted responsibility for two major spills in Bodo, a fishing village, in 2009 and
2010 but did not finish the clean-up of those spills because of issues of insecurity.
Shell claims that illegal activity and oil theft are the real issues in the area, and that
they have had limited access to the area to remediate spill site since the 1990s.
Amnesty International and Ogoni activists dispute those claims, stating that they
have invited Shell to come to examine and replace corroded pipes. The article also
states that “anger is building up in Ogoniland,” especially because the Bodo spills
have increased poverty, and that social unrest could result from the lack of clean-up
efforts. Chris Newsom, who is an advisor to Niger Delta-based NGO the Stakeholder
Democracy Network, said about the issue: "What's been proven is that it will come
on very quickly, very dramatically. If you're an oil company here, the reputational
and other risks are very high ... 'Carry on and hope' is not a management technique
that can last"(Insight: A year on, Nigeria’s oil still poisons Ogoniland).
The article clearly demonstrates that deep changes in the approach to human
rights by Shell or the access to rights in Ogoniland have not happened. This supports
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my discourse analysis of Shell’s documents and emphasizes the point that, despite
the use of human rights language in their overall CSR strategy, their stakeholder
management and engagement with the community in Ogoniland have not made
significant progress toward rights-based practices. As Martin pointed out, a major
test of Shell’s ability to implement its human rights strategies in communities would
be its ability to apply them to Ogoniland. As that has still not happened even though
Shell has an economic interest in operations there, it can be deduced that they have
not adopted significant strategies for working with community to address the
underlying human rights violations that clearly persist.
I therefore challenge the positive feedback that Shell has received from
scholars, including Martin; Boele, Fabig and Wheeler; and Frakental, for the
inclusion of human rights language in their CSR strategies. Time has shown that
there has been little progression beyond the initial inclusion of language toward
rights-based practices, and that Shell has still not approached their conflict with the
Ogoni through a human rights lens. I follow Boele, Fabig and Wheeler in saying that
such an approach would give Shell insight into Ogoni activists’ claims and would
hopefully lead to an acceptance of those claims followed by serious actions to
remedy them. Theoretically, this raises the challenge of why Shell has not adopted a
rights-based approach in Ogoniland even though it seems that such an approach
would be in the company’s interests; it would improve relationships with
stakeholders and increase Shell’s access to working in the area. Bakan’s description
of structure and nature of corporations and their CSR policies seem especially
appropriate in the context of this case: even whether or not to comply with the law
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involves weighing costs and benefits. Thus, although relationships with the Ogoni
may be improved through the serious application of Shell’s overall human rights
language, that may not be a substantial enough reason for Shell to re-invest in the
volatile area. Shell is still a powerful corporation with the ability to submit to rightsbased standards for corporate performance at will, even the ones that it lays out for
itself.
That is not to say that Shell has not improved the application of its human
rights language in other areas of the world. It does, however, raise serious questions
about the ability of the international community to pressure Shell, or any other
corporation, to remedy human rights violations or engage with a certain group
through voluntary measures. The rights-negating and oil-driven development
process in Ogoniland has been highly visible and explored in a variety of contexts,
especially academically. There has been major international support for MOSOP, and
the negative publicity after 1995 has widely been seen as impacting not only Shell’s
approach to CSR but the approaches of other corporations as well. However, even as
the quintessential case for the question of human rights and CSR, there has been
almost no improvement in the fulfillment of the Ogoni’s environmental, social and
economic rights even after almost twenty years in the international spotlight.
Overall, Shell’s role in human rights in Ogoniland supports Wettstein and
Frakental’s assertion that mandatory obligations are necessary in order to create
robust respect for human rights by MNCs. Voluntary measures, while potentially
beneficial to communities, are not sufficient to secure rights-based sustainable
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development and access to basic necessities. The use of human rights language by
Shell largely reflects current conceptions of the role of corporations in society:
apolitical, with the capacity to take on voluntary CSR initiatives. In order to
demonstrate real commitment to human rights, however, Shell must demonstrate a
shift in its understanding of its own role in society to reflect some of the insights in
Frakental and Wettstein’s work. Especially when operating in weak states or in
states with poorly enforced regulations, Shell must accept the significance of its role
as the de facto political authority. Without such recognition, Shell will continue to
avoid blame, thereby rendering its commitment to human rights inadequate by
limiting its ability to respond openly to human rights claims.
The Wiwa v. Shell case and the efforts of the CCR and EarthRights
International resulted in reparations for the family members of Ken Saro-Wiwa and
others, as well as had a positive impact for the Ogoni people in general through the
establishment of the Kiisi trust. The combined efforts of the NGOs during the case as
well as the efforts of MOSOP since 1990 are evidence of the importance of social
movements in raising awareness of power dynamics and human rights violations.
Although those efforts have not yet translated into full respect for the rights of the
Ogoni people, they did make the power structure in Nigeria visible, as well as cause
Shell to respond to their rights-based claims with human rights language of its own.
The case played an important role in the ability of Ogoni activists to make rightsbased complaints against Shell in an international forum outside of the actual
charges. The websites associated with the plaintiffs are part of what Drimmer called
“out-of-court” tactics, but which I contend are part of a larger repertoire of actions
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that are in line with typical social movement actions. The case can therefore be seen
as a tool used by MOSOP and their international network to challenge international
power structures and make some progress in changing norms of behavior by
corporations. Human rights language, then, was used online as a collective action
frame in order to garner support for the rights-based legal claim. However, the
assertion by the lawyers and plaintiffs of the separation of the lawsuit from wider
rights claims by the Ogoni community demonstrates that there is still work to be
done in Ruggie’s pillar of “access to effective remedy” for affected community
members.
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Chapter 4: Chevron/Texaco in the Oriente
This chapter raises many of the same issues that were raised in the previous
chapter on Ogoniland. My aim in this chapter is to establish similar threads from the
theoretical approach to rights-based CSR to its actual implementation in the Oriente
region of Ecuador. I first establish the de facto power role of Texaco in the
development of Ecuador’s oil industry, as well as the rights-negating aspects of oil
development in the Oriente. I then demonstrate the power inequalities between
communities, Frente and its supporters, and ChevronTexaco that are evident in the
history of the legal proceedings. The ability of ChevronTexaco to reject various
forums as well as develop multiple legal proceedings to block the Ecuadorian court’s
judgment raises questions about the efficacy of foreign courts to hold corporations
accountable and further establishes the corporate role of power in the global
political economy. Frente has managed to place lasting pressure on ChevronTexaco,
an effort that continues to this day, yet also faces problems in its ability to maintain
a transparent, rights-supporting relationship with affected communities. The issues
that are evident in the legal case highlight real changes that need to be made
globally to improve grievance procedures available to oil extractive communities.

Oil in El Oriente
“Texaco came into our community to work, but did not even greet us” –Kichwa
Resident7
7

Kimerling, Judith. "Inidigenous Peoples and the Oil Frontier in Amazonia: The Case of Ecuador, ChevronTexaco, and Aguinda
v. Texaco." New York University Journal of International Law and Politics (2006).
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Figure 4.1: Map of Sucumbíos and Orellana8

The consortium led by Texaco extracted almost 1.5 billion barrels of crude
from the Amazon region, or the Oriente, during its 28 years operating in Ecuador,
from 1964 to 1992. While operator, Texaco built the Trans-Ecuadorian Pipeline
system as well as around 1,000 kilometers of secondary pipelines, and also drilled
339 wells and had 18 production stations throughout an area of over a million acres,
mostly in the Orellana and Sucumbíos provinces (see Figure 4.1). Oil poses serious
risks to the environment because of the large amount of wastes that result from its
production as well as the constant risk of spills. Produced water is a mix of crude oil,
chemicals and formation water that is extracted with crude and later separated. In
Ecuador, virtually all of the produced water that Texaco generated was discharged
into production pits, which were unlined. Some natural gas was used for Texaco’s
operations but most of it was flared without any controls for the temperature or the
levels of emissions. Furthermore, although the discharge of produced water or other
wastes into fresh water sources has been prohibited generally in the United States
since 1979, Texaco continued to use this process in Ecuador until leaving the

8

http://news.bbc.co.uk/2/hi/americas/4172038.stm
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country in 1992. As a result, local residents have said that in rivers where there used
to be an abundance of fish, there are now hardly any.
Not only did Texaco commit these regular, willful discharges of waste into
the environment, but accidental spills have also happened with frequency. During
Texaco’s time in Ecuador, 16.8 million gallons of crude oil had been spilled from the
trans-Ecuadorian pipeline alone, mostly into the Amazon Basin. Instead of the active
response and apologies commonly seen by oil companies in response to spills in the
United States like the Exxon Valdez oil spill (the largest in the United States at 10.8
million), Texaco undertook no cleanup efforts and did not compensate affected
communities. Because of international pressure on the industry, other oil companies
in Ecuador have since tried to distinguish their standards from Texaco’s. However,
ChevronTexaco continues to defend Texaco’s operations in Ecuador (Kimerling
2006, 14-16).
The affected areas of the Napo river basin include the Napo River, the
Aguarico River basin and the Cononaco River basin. Inhabitants of the Napo sector
include indigenous Kichwa and Huaroni. The Aguarico basin is inhabited by
indigenous Cofan, Secoya, Siona and Kichwa, and the Cononaco Basin is the home to
indigenous Huarani. The area also includes many colonists from Ecuador’s
mountain and coastal regions as well as Shuar from Ecuador’s southern Amazon,
who migrated as job opportunities became available in oil production. The last
Tetetes, which no longer exists as a distinct people, fled from their indigenous home
near Lago Agrio, the town that sprang up around Texaco’s first commercial oil field.
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The Huarani, Kichwa, Secoya, Siona and Cofan peoples also all lost land and natural
resources, as well as had their traditional ways of life “violently disrupted”.
According to Judith Kimerling, “by 1989, an estimated one million hectares of
rainforest had been colonized along 500 kilometers of roads—most of them built by
Texaco—making oil development the primary engine of deforestation and
dislocation of indigenous peoples in Ecuador’s Amazon region” (Kimerling 2006,
17).
Furthermore, Texaco planned its operations, and later operated, as if no one
lived on or near the oil fields. Texaco’s operations created poverty among
indigenous peoples of the Ecuadorian Oriente because many of the natural
resources they had relied on for food, water and medicine were destroyed.
Indigenous groups’ harsh introduction into the cash economy led to increased
dependency on outsiders. In general, the distribution of wealth from oil revenues
has not been equitable: “indigenous people continue to bear a disproportionate
share of the costs without sharing in the benefits or participating in the decisionmaking that affects them” (Kimerling 2006, 18). Indigenous peoples and residents
also increasingly attribute health problems to Texaco’s pollution. Recent studies
have shown increased rates of miscarriages and other health issues among women
throughout the study area and a cancer cluster in one area among men. It is also
likely that there a multitude of other health effects because health data and access to
medical services is limited, especially for indigenous groups (Kimerling 2006, 1819).
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It is clear from the above facts that the oil-driven development process in the
Ecuadorian Oriente was rights-negating in many of the same ways that the process
was in Ogoniland. As far as economic rights, the distribution of wealth clearly
favored other sectors of the Ecuadorian population while the indigenous population
bore the majority of the environmental costs. The process of building the oil
development infrastructure in the Oriente was done with little regard for the impact
on the host communities. In fact, much of the infrastructure that Texaco invested in
the area actually disrupted indigenous groups’ ways of life and denied them the
most basic cultural and social rights. Without having any input into the decisions
about how their communities would be impacted and drastically changed forever,
the indigenous peoples of the Ecuadorian Oriente were also denied indigenous
rights by the Ecuadorian state and Texaco. They were not consulted about how their
lands would be used for the benefit of the state and the corporation.
The political power that Texaco possessed in Ecuador during its operations
as well as the hope of oil-driven development in Ecuador is evident in the following
quote from General Rene Vargas Pazzos, who was instrumental in the military
government that was in power when the oil rush began:
We thought it would generate a lot of money, and that development would
benefit the country. But we did not have the technological know-how, and no
one told us that oil was bad [for the environment]… We were happy about the
petroleum… How Texaco fooled us: like a child, we trusted them to do good
work… We thought Texaco used the best methods. After, we learned that they
did not (Kimerling 2006, 11).
Furthermore, Officials in Ecuador expressed shock at the findings of Amazon Crude
in the early 1990s because they had never questioned the operations of Texaco. The
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lack of knowledge of the industry and the importance of oil development for
Ecuador’s economy led to a complete lack of accountability during the time of oil
development in the Amazon, which in turn led to the exploitation of individuals and
communities living in that region through the perhaps uninformed acquiescence of
the state to the general leadership of Texaco (Kimerling 2006, 7).
Ecuador’s reliance on oil was exacerbated through its membership in OPEC
and its subsequent reliance on oil revenue during the country’s neoliberal era. As a
member of the Organization of Petroleum Exporting Countries (OPEC) from 1973 to
1992, Ecuador’s debt crisis was not due to the rising costs of importing oil but
rather an overreliance on oil as the country’s main source of revenue. After joining
OPEC in 1973, its oil revenues “launched Ecuador, a small agrarian nation, into the
industrial world.” Ecuador became heavily dependent on the resource, with crude
oil representing 50 percent of its national budget. Furthermore, Ecuador’s access to
credit in the 1970s was based on expectations of future revenue from oil extraction and
production. This pattern sustained Ecuador and led to impressive growth rates. However,
in the early 1980s, “the fall in the world price of crude oil and hikes in international
lending rates spun Ecuador into an economic crisis just as the country returned to
democratic rule” (Sawyer 2004, 11). Ecuador therefore fits into the general trajectory
of Latin American state transition to neoliberal policies, being propelled initially
into neoliberal policy reform by an inability to pay debts in the early 80s and then
increasing neoliberal reforms in the early and mid-90s.
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As neoliberal reforms were implemented from the Hurtado administration in
1981 to the Cordero administration that ended in 1988, fluctuations in oil prices
continued to have an effect on the stability of Ecuador’s economy. During the
Hurtado administration, “an economic downturn following a drop in oil prices
increased the difficulties of harnessing petroleum for economic and social reforms”
(Skidmore et. al. 189). Because of the 1986 drop in global oil prices by about half,
the then President Febres Cordero, who had continuously implemented neoliberal
program in the first two years of his presidency, was kidnapped and held for 12
hours in January 1987. In March of the same year, severe earthquakes hit the
Amazon region of Ecuador, halting all oil exportation for a year. These events
“severely weakened the administration’s resolves and capacity to continue with the
neoliberal transition.” Debt payments were already threatened by decreasing oil
prices, but it was the March earthquakes that prevented Ecuador from being able to
export oil and therefore made servicing their debts impossible (Hey and Klak 73).
The administration of Durán Ballén that began in 1992 still implemented
significant neoliberal policies, which were all presented as essential to
modernization (Hey and Klak 78). However, by the time that Durán Ballén came into
office, reports had demonstrated that Ecuador would soon be facing diminishing
levels of known petroleum reserves. (Sawyer 2004, 94). The negative projections of
Ecuador’s ability to maintain oil production along with the falling price of crude oil
left many analysts concerned about an imminent economic crisis. The consensus for
a solution seemed to be increased oil activity. Ecuador, lacking the economic
resources to achieve this end, “depended heavily on foreign capital to boost oil flows
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and thus stimulate the national economy” (Sawyer 2004, 94). In response, Durán
Ballén promised to increase Ecuador’s oil reserves by creating more attractive
incentives for MNCs to invest in Ecuadorian oil production, a move applauded by
IMF and World Bank officials (Sawyer 95). One way he attempted to establish an
attractive environment for foreign investment was to remove of Ecuador from OPEC
in 1992 (Hey and Klak 78). In November 1993, he also pushed amendments to the
Hydrocarbon Law that had been drafted in close association with World Bank
advisors. The legal changes under these new amendments would result in less
intervention by the state and increased involvement by the private sector.
Neoliberal policies were thus expanded in the early 90s because of the threat of
their diminishing ability to produce the oil necessary to maintain the economy. In
order to ensure that oil excavation would continue, Ecuador needed foreign
investment and therefore embraced the market economy without restrictions to the
actions of multinational corporations. The attempt by Durán Ballén to revitalize the
oil industry resulted in its privatization and the reduction of the capacity of
Petroecuador, the state-owned oil company, to monitor multinational activities in
Ecuador (Sawyer 2004, 96). Therefore, in response to the need to continue oil
production, Ecuador adopted many of the Washington Consensus reforms outlined
by international institutions.
Unfortunately for Durán Ballén “neoliberal reforms from the first two years
also caused ill will among social groups, including organized labor, peasants, and
indigenous people (Hey and Klak 79). At Séptima Ronda, the event when
multinational corporations made their bids to explore for and extract petroleum
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from oil concessions in the Amazon, the indigenous and environmentalists
protested against oil activity and access to new oil concessions with less regulation
for multinational corporations (Sawyer 2004, 92). Although Durán Ballén used the
rhetoric of modernization to encourage neoliberal policies, “over a quarter-century
of petroleum production had led to anything but the “modernization” and “wellbeing” of Amazonian inhabitants, indigenous and nonindigenous alike. Rather, oil
operations had exacerbated the poverty and exploitation of the region and its
peoples” (Sawyer 2004, 105). By continuing to pursue oil excavation without
considering the human and environmental costs, the administration ignored
concerns brought forth by indigenous social movements.

The Case: Aguinda v. ChevronTexaco
In November of 1993, Aguinda v. Texaco was filed in a United States federal
court in White Plains, New York by U.S.-based attorneys. Cristobal Bonifaz, an
Ecuadorian-born attorney, had read about the findings of Amazon Crude, a book
written in 1990 by U.S. environmental attorney Judith Kimerling that found that oil
development led by foreign companies had caused widespread destruction of the
Amazon rainforest in Ecuador. Furthermore, the book found that oil development
had negatively affected the health of indigenous and colonist communities living in
that region. The case was filed as a class action lawsuit on behalf of those indigenous
and colonist residents who had been harmed by pollution caused by Texaco. Class
action law allows a group of plaintiffs, in this case seventy four, to represent a larger
group of similarly situated people which make up the putative class. Defined
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geographically, the putative class represented in Aguinda v. Texaco was estimated
to include at least 30,000 people (Kimerling 2006, 15).
Texaco fought against the Aguinda lawsuit claiming that it had complied with
both Ecuadorian law and current industry best practices during its operations in
Ecuador. Furthermore, the company claimed that the subsidiary Texaco Petroleum
Company, in consortium with Gulf and then later state-owned Petroecuador, had
control over operations within the Ecuador, not Texaco itself. However, the attempt
by Texaco, Inc. to distance itself from in country operations contradicts both the
image set forth by Texaco Petroleum in Ecuador as a leading international company
and the image set forth in the public relations materials of Texaco, Inc. as an
industry leader actively involved in worldwide operations. The Ecuadorian
government at the time, under President Sixto Duran Ballen, argued that the
decision to judge the case in the United States could act as a major disincentive to
foreign investment and emphasized the importance of oil development for
Ecuador’s economy (Kimerling 2006, 17). This allusion to neoliberal reform
highlights the favorable environment in which Texaco and other foreign companies
worked within Ecuador and the power that they had politically over the oil
dependent country.
For nine years, Texaco fought to have the case heard in Ecuador, arguing that
it should have been originally filed in Ecuadorian courts. In 2002, the case was
dismissed from the Southern District of New York on the grounds of forum non
conveniens in favor of Ecuadorian courts, meaning that Ecuador was considered to
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be a more appropriate forum for the case. The district judge stated that the lawsuit
belonged in Ecuador because it had “everything to do with Ecuador and nothing to
do with the United States” (Kimerling 2006, 2). The Second Circuit Court of Appeals
approved that decision under the condition that Texaco agree to submit to
Ecuadorian jurisdiction (Kimerling 2006, 2). Judith Kimerling found that the
decision to dismiss the case from US courts was made erroneously for several
reasons. For instance, the court found that Ecuador was an ‘adequate alternative
forum’ despite the fact that the 1999 and 2000 U.S. State Department Human Rights
Country Reports on Ecuador both state that “the most fundamental human rights
abuse stems from shortcomings in the politicized, inefficient, and corrupt legal and
judicial system.” Even though the plaintiffs originally objected to Ecuador as a
forum, Texaco agreed to submit to its jurisdiction and the case was dismissed.
The decision to deny the lawsuit access to U.S. courts was widely considered
to be an escape from liability for Texaco. However, in May 2003, the case was refiled against Chevron-Texaco in the Superior Court of Justice of Nueva Loja in
Ecuador by forty-eight plaintiffs (Percival 2011, 9-10). The re-filing of the case in
Ecuador challenged the ease with which corporations could evade responsibility
through forum non conveniens. Texaco, and later Chevron, had insisted that
Ecuador was a more appropriate forum for the case. The motive for both companies
to want the case heard in Ecuador was the unlikelihood that the case would be refiled in Ecuadorian courts and the support of foreign investment by the Ecuadorian
government. Now, ChevronTexaco faces both a much less friendly government
under leftist President Rafael Correa and a lawsuit which has been ongoing for 19
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years. On February 14, 2011, the court in Lago Agrio, Ecuador released a judgment
awarding $8.6 billion dollars in damages for the remediation of soils, $8.6 billion in
punitive damages and an award of $86 million to the plaintiffs, a total of $18 billion.
According to Amazon Watch’s press release, this judgment was made in light of the
release of a total of approximately 18.5 billion gallons of highly toxic waste into the
Oriente region by Texaco: “this decision is unprecedented not only for the size of the
judgment but also for the contamination” (Ecuadorean Judge orders Chevron…). The
judgment is one of the largest environmental awards ever made, falling just short of
the $20 billion that BP agreed to pay for the 2010 gulf oil spill. The total discharge of
that spill, considered the largest in history, was 210 million gallons (Romero and
Krauss 2011). The judgment in Ecuador is therefore a significant legal landmark in
environmental justice. However, making that judgment enforceable is another legal
battle in itself.
Despite the above history of litigation, a representative from Chevron said
the following in an article from January 2013:
Chevron's view of the situation remains unchanged; the precautionary
embargo is unfounded and based on a judicial fraud in Ecuador. If the
plaintiffs' lawyers believed they had a legitimate judgment they would seek to
enforce it in the United States, where Chevron Corporation resides (Argentine
court upholds freeze on Chevron assets).
This quote demonstrates a major strategy of Chevron, which is to dismiss the
judgment from Ecuadorian courts as fraudulent and, therefore, shape themselves as
the victim in the ongoing case. This strategy is taken on in spite of the Texaco’s
earlier successful push to remove the case from U.S. courts. Thus, Chevron-Texaco
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has argued against both U.S. and Ecuadorian courts being adequate forums,
highlighting the absence of a space for affected communities to bring forth legal
claims.
Chevron has taken several powerful legal actions fighting the
implementation of the verdict, all of which include claims of corruption and
question the legitimacy of the Ecuadorian judicial system. These actions include a
Racketeer Influenced and Corrupt Organizations (RICO) Act lawsuit against the
defendants, claiming that their “ultimate aim is to create enough pressure on
Chevron in the United States to extort it into paying to stop the campaign against it”
(Percival 2011, 10). Chevron is attempting to seek a judicial decision that finds any
judgment made in an Ecuadorian court both “fraudulent and unenforceable”, using
both outtakes from the 2009 documentary Crude and plaintiff’s document release
by Steven Donziger, the former lawyer for the plaintiffs. Chevron obtained
discovery, which consisted of both the documents and the outtakes, through legal
proceedings filed in the United States. For example, a judge in the Western District
of North Carolina compelled discovery. A Chevron spokesperson stated “We’ve been
able to uncover evidence of fraud, of attorney misconduct. It shows just how
illegitimate the process in Ecuador has become” (Percival 2011, 10).
Chevron has also filed international arbitration suits at the Permanent Court
of Arbitration in The Hague, claiming that “the government of Ecuador violated its
obligations under the U.S.-Ecuador Bilateral Investment Treaty (BIT), other
investment agreements and international law. Chevron claimed that it had to file the
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arbitration suits in September 2009, before the litigation against Chevron in
Ecuador concluded, because “Ecuador’s judicial system is incapable of functioning
independently of political influence” (Percival 2011, 11). Additionally, “Chevron
won a temporary restraining order from a federal district court in New York
prospectively blocking enforcement in any court in the world of any judgment
related to the case” (Percival 2011, 11). The order is based upon the allegations by
Chevron that the plaintiffs are acting in a “racketeering conspiracy to shake down
the company” and that “lawyers and plaintiffs’ experts had doctored evidence”
(Percival 2011, 12). Later, on March 7, 2011, Chevron received a preliminary
injunction from Judge Lewis A. Kaplan in a federal district court in New York that
prevented the plaintiffs and the lawyers from attempting to enforce the February
2011 judgment of $18 billion. Judge Kaplan stated that there was “ample evidence of
fraud in the Ecuadorian proceedings” and “abundant evidence… that Ecuador has
not provided impartial tribunals or procedures compatible with the due process of
law” (Percival 2011, 12). On September 19, 2011, the U.S. Court of Appeals for the
Second Circuit vacated the injunction, yet did not comply with the plaintiffs request
to remove Judge Kaplan from the case (Percival 2011, 12).
The legal actions of ChevronTexaco clearly demonstrate the power dynamics
involved in the role of the state and the corporation in human rights implementation
or violation. The first is the simple fact of legal prowess and resources. As evident in
the above description of Chevron’s attempts to prevent the enforcement of the
Ecuadorian judgment, Chevron is capable of simultaneously carrying out multiple
cases against the plaintiffs and their attorneys. The international arbitration suit
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based on the U.S.-Ecuador BIT treaty is especially demonstrative of the particular
accountability gap created by “the triangular relationship between the host state,
the transnational corporation/investor, and the individual or community of victims”
(Chapman 2010, 1). For transnational corporations or investors to make claims
against states and vice versa, protections are outlined through instruments like the
BIT between U.S. and Ecuador and claims are made through arbitration. Yet
individuals, communities and corporations make claims against each other in
domestic courts, where the state is protected through the doctrine of sovereign
immunity. This system is based on the assumption that corporations are as equally
vulnerable to abuses by powerful states as communities and individuals. However,
the largest corporations in the capitalistic and globalized economy are considerably
more economically powerful than developing nations. Therefore, individuals and
communities can be subject to exploitation and abuses by either or both states and
corporations, often times through collaboration, mutual support or acquiescence
(Chapman 2010, 2).
Exploitation in the Ecuadorian Oriente is seemingly a result of acquiescence
rather than collaboration. Whereas in the Wiwa v. Shell case Shell’s liability for
human rights was based on its complicity with the abusive military government, the
Aguinda case has always relied in large part on the argument that Ecuador let
Texaco run its operations without interference from the state because of the oil
company’s technological expertise. This is reflective of the position of power that
Shell had in Nigeria and also demonstrates that the Aguinda case raises issues of de
facto authority, as outlined by Wettstein, that the Wiwa case did not. Because the
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Aguinda case is focused on the environmental and cultural effects of oil production,
it challenges more directly the position of power that oil corporations have in their
host communities, especially in their ability to directly impact community member’s
social, environmental and cultural rights, as well as their right to development.
While Wiwa aimed to hold a corporation accountable for its cooperation with
extreme civil and political rights abuses by the Nigerian state, the Aguinda case
attempts to hold a corporation accountable for the negligence and negative effects of
their own operations. The claims in the Aguinda case, then, are reflective of the
original claims made by MOSOP in Nigeria. The rights-negating process that
occurred in both places through oil-driven development is actually at question
legally in Aguinda v. Chevron Texaco.

Frente de Defensa de la Amazonía and Indigenous Rights
The legal proceedings have been marked by questionable actions by the
plaintiffs’ lawyers and the involvement of indigenous communities has been
minimal. Whether the case is representative of the victims of that injustice or their
needs is unclear, yet understanding that lack of clarity is essential for understanding
the difficulties of applying human rights discourse to political and legal realities.
When the case was re-filed in the Superior Court of Justice of Nueva Loja (Lago
Agrio) in May 2003 after being dismissed in U.S. courts, it represented only 4
communities: one colonist and one Secoya in Sucumbíos and one Kichwa and one
colonist in Orellana. No Cofan, Huaroni, or Siona are included in the case, although
the “affected population” in the request for relief includes “the five indigenous
people peoples of the area” (Kimerling 2006, 86). In fact, no relief is even directly
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requested for the affected communities, the indigenous peoples or the plaintiffs.
Instead, the order directs ChevronTexaco to pay costs of a “comprehensive
environmental remediation” directly to Frente de Defensa de la Amazonía, the local
NGO founded by a group of colonists in 1994 to administer funds from the Aguinda
legal case.
Because they felt that their interests were not being represented, ninety
plaintiffs, who were selected collectively by thirty-one Kichwa and Huaorani
communities, filed another case in the Superior Court of Justice of Tena in the Napo
province. The separate lawsuit reflects discontent at a grassroots level with Frente
and other NGOs that purport to champion the rights of the affected communities yet
“exclude them from decision-making processes”. The major concerns of the
indigenous communities that led them to pursue a separate lawsuit were the
appropriation of environmental remedies that might result from the Aguinda
lawsuit and the settlement of their claims without their consent. Furthermore, the
use of their name without their permission is “deeply offensive,” especially because
they believe that the NGOs and attorneys for the plaintiffs in the Aguinda lawsuit are
referencing the indigenous peoples’ suffering to gain personally (Kimerling 2006,
85).
However, their decision to pursue a separate lawsuit also demonstrates the
impact of the Aguinda case on the growth of consciousness in the Oriente of legal
rights and the obligations that corporations have to their host communities.
Kimerling states that:
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Aguinda v. Texaco created an unprecedented opportunity for justice and
environmental improvements in the oil patch…Potent ideas spread: affected
populations have rights, and oil companies are subject to a higher, public
authority, independent of engineers, soldiers, and politicians. The introduction
of the principle of equality before the law was revolutionary and resonated
deeply (Kimerling 2006, 54).
The complaint in the Tena case sought both environmental and social remedies, and
requested that any remediation funds from the case be delivered to the
communities represented in the case. Unfortunately, the case was rejected by the
court in Tena. Although the participants still believe strongly in their basic rights,
the decision by the court raised further concern that those rights are not valued in
the Ecuadorian judicial system.
Judith Kimerling highlights the fact that, although many activists and NGOs
have been attracted to the case and have spoken out on behalf of affected
communities, hardly any attention has been given to the need for listening to
community members or being accountable to them. The Aguinda case plaintiff’s
lawyers and activists have been able to keep international attention on the
afectados, yet they have allowed only minimal participation of the people whose
rights they claim to defend. In doing so, they have offended indigenous peoples of
Kichwa and Huaorani communities who are aware of their rights and want to
participate in the decisions that may help achieve those rights. As Kimerling
concludes about the case:
It remains to be seen whether a victory in court…will obtain meaningful
remedies for affected populations and the environment, or simply empower and
enrich a new layer of elites, and set back grassroots struggles for corporate
accountability and environmental justice by promoting conflict, corruption and
cynicism. Those who have suffered most from Texaco’s operations risk

102

becoming symbols of justice without getting justice or adequate remedies
(Kimerling 2006, 97).
Thus, indigenous groups seem to be impacted dually by the use of rightsbased language. On one hand, the lawsuit introduced rights language and concepts
into indigenous communities, which has proven to be a powerful starting point
around which to organize. On the other hand, the misrepresentation and lack of
transparency in the use of rights-based language has led to frustration and the risk
of affected individuals and communities becoming nothing more than ‘symbols of
justice.’

Analysis: Frente and International NGOs
“And when we started the case everyone thought that, believed it was impossible. But
we are here fighting for almost 20 years and now we are demonstrating that it is
possible to defeat a powerful corporation and that it is possible to obligate them to pay
for their crimes and that they are not untouchable. That you can get to them judicially.
We are demonstrating that right now. And there is a very significant impact because,
what does that imply? That communities all over the world that have been beaten
down, stepped on and humiliated by powerful companies like Chevron, today they see
that it is possible to fight. And there are many cases coming up in other parts of the
world, also against companies that are criminals like this one. Therefore there is an
important impact in the local, national and international community that is
replicating and what is forming is that it makes companies be more responsible with
their actions”9
-Pablo Fajardo, attorney for Frente (Personal Interview, 3/31/2012)

9

“Y cuando empezamos el juicio, la gente pensaba eso, cree imposible. Pero estamos allí luchando por casi 20
años y ya estamos demostrando que es posible vencer una empresa poderosa y que es posible obligar a la
empresa por el crimen económicamente y no son intocables. Que se las puede rotar judicialmente. Estamos
mostrando esto en la actualidad. Y hay un impacto muy significativo porque, ¿que implica esto? Que muchas
comunidades en el mundo entero que han sido golpeadas, pisoteadas, humilladas por empresas poderosas como
Chevron hoy ven que si es posible luchar. Y está saliendo muchos juicios en otras partes del mundo, también
contra empresas que son crimines parecido a esto. Entonces hay un impacto importante en la comunidad local,
nacional e internacional que está replicándose y que lo que forma es que genera que las empresas sean más
responsables con sus acciones.” (Translation by author).
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The above quote from Pablo Fajardo echoes the quote from the attorney in
the Wiwa case. Both highlight the role of their respective lawsuits in holding
multinational corporations in general accountable for their actions in host
communities. This is reflective of the activists in the emerging global justice
movement who began recognizing their smaller movements as part of a larger
movement against neoliberal globalization. Not only is this type of transnational
legal case growing more common, it seems based on my case studies that there is
recognition by the plaintiffs’ activists of the impact of these cases on multinational
accountability more generally. The presentation of the Aguinda case is distinct from
the Wiwa case, however, because Mr. Fajardo vocalizes much of the same critique of
the global system that authors like Wettstein have used to argue for increased
human rights obligations for corporations. He made it clear that holding
corporations accountable for rights abuses was difficult because of the nature of our
state-based human rights system. He stated that there existed no international
organization to regulate the human rights performance of corporations. Although he
said that he hoped there will one day be such a system, he predicted that it would be
difficult to implement because corporations “dominate governments, dominate the
world.”10 He sees the purpose of the online materials as educating people
everywhere, and especially those in places like the United States where people don’t
spend enough time thinking about where their petroleum comes from. Furthermore,
he wants to see governments generate laws that stop corporations from operating
under a double standard depending on the country. Fajardo sees the ability of

10

“dominan los gobiernos, dominan el mundo” (translation by author)
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corporations to commit crimes with impunity as “el gran problema que tenemos,” or
the big problem that we all face. He wants the legal case to cause corporations to
change fundamentally how they are and how they act11. All of those sentiments
demonstrate that Fajardo sees the task of holding corporations accountable as one
that will require greater societal awareness and a mandatory legal structure in
which companies can no longer violate human rights with impunity (Personal
Interview).
The opening line of the “About the Campaign” webpage on Frente’s website
chevrontoxico.com—tóxico meaning toxic in Spanish—is “for over three decades,
Chevron chose profit over people.” This immediately situates the discourse on this
website as one critical of corporations driven only by profit maximization. It also
introduces a running theme throughout this webpage and the next “A Rainforest
Chernobyl” on the site: Texaco ignored environmental damages in order to cut
operational costs. This theme is repeated through the juxtaposition of references to
Texaco’s operations in the Amazon with synonymous words to reducing costs. On
the “About the Campaign” page, the clause “to save money” is used in relation to
Texaco’s “environmental practices.” On the “Rainforest Chernobyl” webpage, the
words “cost-cutting” and operational decisions” are used together, as well as the
words the “oil extraction system” and the phrase “on the cheap.” The next paragraph
then states: “By handling its toxic waste in Ecuador in ways that were illegal in its
home country, Texaco saved an estimated $3 per barrel of oil produced.” The “About
the Campaign” webpage is the first that a person attempting to learn about the case
11

“cambia su forma de ser y de actuar”
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would read. From there, each webpage has a link to the next webpage. In the order
specified by the website, then, the first webpage one sees when searching for
information is the “About the Campaign” webpage, followed by the “Rainforest
Chernobyl” webpage. The effect is that in reading only the first two webpages, the
audience reads five references to profit maximization. This is significant because it
indicates critique of the nature of the corporation. The first sentence frames profit
maximization as a choice made by the corporation that resulted in the rights abuses
listed below. The language therefore takes a critical stance of our current
conception of the corporation, reflecting Pablo Fajardo’s general critique of
corporations’ impunity.
The “Rainforest Chernobyl” page also introduces the relationship between
the Ecuadorian state and Texaco/Chevron. The first reference is the following:
The Ecuadorian government had similarly little idea what to expect; no one
had ever successfully drilled for oil in the Amazon rainforest before. The
government entrusted Texaco, a well-known U.S. company with more than a
half-century’s worth of experience, with employing modern oil practices and
technology in the country’s emerging oil patch.
This reference suggests little to no culpability of the Ecuadorian government. The
use of “similarly” in the first sentence synonymizes the lack of knowledge and
preparedness of the Ecuadorian government with the ‘indigenous inhabitants’
mentioned earlier in the same paragraph. The choice of the verb “entrust”
demonstrates a level of naiveté on behalf of the Ecuadorian government, and
suggests a relationship of power in that Ecuador did not have sufficient knowledge
to expect Texaco to act in a way that would violate existing environmental norms.
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The next sentence that blames Texaco for an ‘environmental catastrophe,’ in
conjunction with the use of the verb ‘entrust,’ suggests that Texaco took advantage
of Ecuador’s trust. This sentiment was expressed earlier by a former government
official, but its reiteration here situates the relationship between Ecuador and
Texaco as central to the case.
The next reference to the Ecuadorian government is on the same webpage:
“In cahoots with several corrupt government officials, Texaco obtained a “release”
from liability based on its fraudulent remediation efforts.” While using the phrase ‘in
cahoots’ suggests complicity between the government and Texaco, this sentence
suggests that Texaco is in fact the main perpetrator of abuse and the state is the
complicit actor. It is Texaco that carries out the ‘fraudulent remediation efforts’ and
the state that chooses to overlook the continued environmental harm caused by
Texaco. This again suggests that Texaco is the main actor responsible for the harm,
regardless of whether other actors played a complicit role. This point is reiterated
through the use of Texaco or Chevron as the causal actor in every mention of
damage in the first two webpages. The passive voice is never used, but rather the
subject and the verb are clearly stated. Texaco ‘dumped’, ‘spilled’ and ‘chose’, while
Chevron ‘has never cleaned up’ and ‘is now running’.
In the following webpages, beginning with ‘Affected Communities Fight for
Justice’, describe the various harms claimed by the plaintiffs. One sentence states
that “when Chevron ultimately pays for a clean-up, it will put multinational
corporations on notice that they can and will be held accountable for environmental
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and human rights abuses anywhere in the world.” The causal relationship between
the clauses suggests that this case will have implications for multinational
corporations generally, not just Chevron. However, the separation of human rights
from other listed harms is seen again here, as it was in both sides of the Wiwa v.
Royal Dutch Shell case. This sentence, then, is not including the environmental
damage as part of human rights violations, therefore neglecting to recognize
environmental rights as human rights. However, the following webpages make
continuous links between indigenous rights, environmental rights and human
rights, suggesting not only that Texaco polluted the area, but that it brought poverty,
health concerns and changed the indigenous peoples’ way of life. The consistent
reference to indigenous communities also situates the language used on this
webpage in the discourse of indigenous rights.
On the chevrontoxico website, there is a ‘Take Action’ tab that takes you to a
page with an Amazon Watch petition entitled “Chevron: You can run but you can’t
hide.” The petition is tailored to the plaintiff’s attorneys’ current efforts to make
Chevron pay through its assets in other countries. Below that, there are links to
social media and also to a program called ClearWater. The link states “support the
ClearWater initiative to provide immediate relief to affected communities” and takes
you to ClearWater’s website. The project was started in 2011 and says that it aims to
provide sustainable clean water sources to 2000 “indigenous and farmer families” in
twenty different villages. Frente and Amazon Watch are both developers of this
project. Much of the language on the ClearWater website reflects societal problems
in the Northern Oriente, but it never mentions Chevron or the Aguinda lawsuit.
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Instead, sentences are focused on the addressing needs of the community regardless
without placing blame, such as “the ClearWater Project seeks to provide immediate
relief to the men, women, and children of the Amazon who have been forced to live
in a poisoned environment for so long.”
Clearly, the use of the language of justice, indigenous rights and human rights
in the media campaigns of the case and the support of environmental and human
rights organizations such as Amnesty International and Amazon Watch has
persisted. Because of Judith Kimerling’s work with the indigenous communities in
Ecuador, it is clear that the representation of the affected communities by the online
language is not completely transparent. However, the language used does reflect a
wider critique of corporate impunity and recognition of the obligations that
corporations have to communities in which they have violated human rights. This
reflects the wider rights scope that the Aguinda case covers, and reflects Pogge’s
understanding of rights as institutional. On another note, although further research
would need to be done to determine its sustainability and efficacy, the ClearWater
project seems to be a positive shift toward serving the needs of the communities
and engaging with grassroots efforts to address human rights issues.

Analysis: Chevron’s Response to the Case
The response to the Aguinda v. ChevronTexaco case by Chevron is
adequately summarized in the title “The Facts About Chevron in Ecuador and the
Plaintiffs’ Strategy of Fraud.” This document lists fact after fact to debunk all of the
claims made by the plaintiffs. In the sentence “Chevron has thoroughly investigated
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the plaintiff’s lawyers’ claims of social, health and environmental harms” Chevron
suggests that it took the claims seriously and looked into those claims. However, the
overwhelming evidence, according to Chevron, indicated that the claims were
untrue. After listing evidence of fraud, the claims in this document are summed up
in the sentence “Evidence such as this has established an overwhelming record of
misconduct on the part of the plaintiffs’ lawyers and representatives and
confirmation that the trial and the judgment it produced are a fraud.” Chevron’s
stance is therefore completely dismissive of the entire process of the law case and
the ultimate judgment that it produced. The word ‘fraud’ is used twelve times in the
two page document. Furthermore, the document states that Chevron will make
every effort to “hold accountable the perpetrators of this fraud.” The roles are
therefore completely reversed from the claims made on the ChevronToxico site: in
this version of the law case, the corporation is being falsely accused and must right
the wrong of fraudulence.
The Chevron Corporation also created its own website entitled The Amazon
Post. The headline states that the website is devoted to “Chevron’s views and
opinions about the Ecuador lawsuit”. The website refutes many of the claims made
on the ChevronToxico website. The webpage entitled “5 myths about the lawsuit”
specifically contests the facts about water contamination, cancer rates, the
Ecuadorian judicial system, Texaco’s role in the Amazon and the validity of the
remediation cost estimate on ChevronToxico. Water contamination as a result of oil
extraction is less problematic to the residents of the Amazon, according to The
Amazon Post, than the fact that “the Government of Ecuador has not fulfilled its
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obligation to remediate the environmental impacts that it has caused, much less to
modernize or even maintain its facilities to mitigate further impact.” The Amazon
Post therefore allocates most of the responsibility to remediate the hardships that
exist in the Ecuadorian Amazon to the Republic of Ecuador. Passing blame from
corporations to states and from states to corporations is therefore also present in
this case, once again raising the issue of development in the communities. Because
both parties place full responsibility for the hardships faced by resident of the
Oriente on the other agent, they are recognizing that human rights abuses have
happened yet effectively removing any actor from a causal role.
Furthermore, the “5 myths” page states that “there is no question that the
people of the Oriente region of Ecuador face a series of challenges regarding health
in their communities. However, they are being deceived by the trial lawyers and
activists who have brought this lawsuit.” The use of the word deceived not only
further indicates a low opinion of the attorneys and activists, but also suggests that
affected community members are incapable of recognizing for themselves the
source of health problems and lack of development in their region. Chevron is
evading responsibility based on a solely state-based interpretation of human rights.
However, while it is true that Lago Agrio and the surrounding region face lack of
infrastructure for the effective provision of a variety of basic necessities, it is
impossible remove that reality from the historical context of the oil driven, rightsnegating development that took place in the Oriente under Texaco’s direction.
Wettstein’s conception of the corporation as a quasi-governmental organization
with moral obligations to human rights is especially poignant in this case because
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Texaco clearly played a de facto authoritative role in development in the region. The
human rights language used by the two sides of the lawsuit is therefore
underpinned by competing conceptions of the human rights obligations held by
corporations.
For an audience attempting to understand the case, the two websites
contradict one another and provide a muddled view of the “facts” of the case. It is
interesting that Chevron created a website for the case, an action that Shell did not
take. Both sides of the lawsuit are therefore participating in a public dialogue
outside of court, which indicates that Chevron may feel some reputation pressure as
a result of the out-of-court tactics taken on by Frente and other NGOs. However,
Chevron has accepted absolutely no responsibility for the rights-negating
development process in the Oriente. This is partly a result of the fact that the
company does not and has never worked in Ecuador. Therefore, attempts at
stakeholder management or even ‘license to operate’ are not necessary, and
voluntary measures by Chevron would have to be solely based on remedial
responsibility. Despite the significant toll that Texaco took on the environment and
the people of the Ecuadorian Oriente, Chevron has refused to acknowledge the
plaintiffs’ claims as valid. This is partially due to the ongoing law case: to recognize
their claims would be to admit culpability. However, the repetitive and completely
dismissive language used by Chevron suggests little to no respect for the attorneys
or the judicial system (which may be well-founded) and, thus by extension, the
community members themselves.
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Analysis: Chevron’s Online CSR and Human Rights documents
In the “Chevron Way” document, available on their website, under the Values
section, Chevron claims to “conduct their business in a socially responsible and
ethical manner,” as well as “respect the law, support universal human rights, protect
the environment and benefit the communities where we works.” This suggests a
robust conception of its own corporate social responsibility. In keeping with the
trend demonstrated in the Shell documents, human rights are listed as separate
from efforts to protect the environment and/or benefit the community. This
suggests that the efforts made by Chevron to carry out the latter two are separate
from efforts to support human rights. The vision listed in the “Chevron Way”
document is “to be the global energy company most admired for its people,
partnership and performance.” The use of ‘admired’ reiterates the importance of
reputation and company image to the corporation. The absence of a specified
subject for the verb ‘admired’ in combination with the self-identification as ‘global’
indicates that there is a general global audience that Chevron is appealing to with
the “The Chevron Way.”
A separate document entitled “About Our Human Rights Policy” states that
Chevron has a commitment to “respecting human rights wherever we operate.” The
respect of “universal human rights” seems to therefore be geographically limited to
the locations in which Chevron currently operates, which removes the consideration
of past human right abuses in Ecuador where Chevron has never operated. The
document outlines the key elements of their human rights policy, with which all
employees must comply. The elements are: employees through treating them with
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dignity and respect along with policies that reflect the International Labor
Organization’s ‘core labor principles’; security through the protection of personnel
and assets through the provision of security so that ‘business operations can
successfully be conducted’; community through the respect of human rights in and
contributions to the socioeconomic development communities in which Chevron
operates; and suppliers through encouraging them to treat employees and
community members. This policy was set to be implemented in 2010. As of the
spring of 2013, there is no guideline of human rights situations or any other
expansion on the mechanisms that Chevron uses to implement human rights
available on the website.
These documents demonstrate that Chevron has a similar willingness to
directly include human rights language into their strategic vision documents made
available to the public online. However, little information is given about the
methods or mechanisms by which the human rights principles are ensured in
Chevron’s operations around the world. This suggests that Chevron faces a similar
logistical issue as Shell in translating abstract human rights language into effective
engagement with stakeholders. Again, this is reflective of Frankental’s critique of
CSR: without meaningful frameworks and benchmarks, it is impossible for
corporations to effectively implement human rights standards. The lack of reports
addressing their human rights impact on their website is indicative of minimal
commitment. The UN Framework has clearly not been implemented by Chevron to
establish a due diligence process that would make human rights more easily
applicable to the company’s operations around the world.
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Findings
I visited Lago Agrio in January 2012 and spoke with plaintiffs of the case in
May of the same year. Basic economic, social and environmental rights have, by my
observations, still clearly not been fully realized. However, it may be years, if ever,
before the lawsuit results in damages and even then they will be administered by
Frente for only a segment of the affected communities. Chevron has not, unlike Shell,
ever admitted to any environmental damage caused by Texaco. Furthermore,
Chevron has no economic interests in Ecuador and has no reason to consider
effective stakeholder management arguments for rights-based engagement with the
communities there. The demands by the Aguinda case are based purely on past
actions resulting in human rights violations, claims that have proven difficult to
receive remedies for even in Ogoniland, where Shell recognizes the environmental
damage and claims to want to improve its relationship with the Ogoni. For those
reasons, the rights-based claims made in the Aguinda case seem to be especially
difficult to enforce based on the nature of the circumstances and as evident in the
proceedings of the lawsuit.
Judith Kimerling uses the phrase “delayed justice” to refer to the situation for
affected communities in this case. The case has been going on for almost 20 years
and many of the most basic rights have still not been fulfilled for the ‘afectados’. One
concern that I have from the above analysis is that there seems to be no effort by the
state to improve the situation. Some of the reasons for this may include corruption
at the national government level and traditional racism against indigenous groups,
as well as the blame passing made evident in both the state and Chevron’s
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placement of full responsibility on the other actor. This may be an effect of the
increased use of collective action frames that posit corporations and international
organizations as the sources of global inequality and human rights abuses. Evidence
of such an effect was also seen in the Ogoniland case study: the Nigerian
government has blamed Shell for the poverty in the region. This is exactly the
dilemma that Miller wanted to prevent by determining remedial responsibility
through the connection theory, in which at least one actor is always identified to
address the needs of the community in question. Ite’s argument for an ‘enabling
environment’ by national and local government for CSR and human rights practices
indicates that there should be partnership between both actors to ensure that
rights-based sustainable development takes place in oil extractive regions. However,
given the historical de facto role of Texaco as the driver and authority in oil
development, I contend that Chevron should play a major role in addressing the
needs of the Oriente region. While the law case seems to be making strides in its
attempts to carry out the judgment (for instance, Argentinian courts recently upheld
a freeze on Chevron’s assets in that country12), Chevron continues to use its position
of power to avoid responsibility. Therefore, it seems that Chevron must begin to reconceptualize its own role in the provision of human rights.
Frente’s role in this case demonstrates that human rights language is not
only used strategically by corporations. Rather, Frente and other NGOs have
repeatedly used indigenous rights language despite not effectively including
indigenous groups in the decision-making processes of the Aguinda case. However,
12

Nejamkis, Guido. "Argentine court upholds freeze on Chevron assets." Reuters 30 January 2013. Online.
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Frente and their international network of supporters have managed to sustain this
difficult case over 20 years and raise awareness of the rights violations in the
Ecuadorian Oriente. It has also had important impacts in the community members’
recognition of their rights and has proven to be a mobilizing factor for another
lawsuit. The trajectory of the case demonstrates the potential impact of lawsuits
such as these in addressing the concerns brought forth by larger social movements;
it offers a forum in which community members can bring forth rights-based claims
and therefore could be used as a powerful tool for mobilizing communities and
changing structures of power.
However, it is important to recognize that not all actors have equal access to
legal cases as a forum for challenging existing power. Chevron has demonstrated
enormous legal power and resources and the legal team for the plaintiffs has
received significant financial backing. On the other hand, the indigenous groups’
case in Tena was dismissed, which is indicative of the difficulty that communities
may have in having their voices heard instead of someone speaking for them. In
order for transnational legal cases to be an effective means of leveling the playing
field between actors, communities must be involved in the process and have a say in
the decisions that affect their lives.
The Aguinda case further demonstrates the need for clarifying the
obligations of corporations to uphold human rights; the UN Framework is a positive
starting point to this end but needs to be more widely accepted by business.
Furthermore, a corresponding regulatory measure for holding corporations to those
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obligations needs to be implemented. Recognizing the de facto authority of Texaco
in the oil-driven development process requires the corresponding recognition of the
negative impact of that rights-negating process on the people of the region. There
must be a process by which community members can make grievance claims in such
situations, the results of which should carry real weight and result in positive
change toward the fulfillment of rights. As Erin Smith has pointed out, allowing this
case to remain in US courts would have ensured that Chevron would have to comply
with the final judgment (Smith 2010). However, the Alien Tort Claims Act cannot be
the only possible process by which victims of corporate human rights abuses may
seek remediation.

Chapter 5: Conclusion
My findings suggest that, in the same way that international institutions
offered an opportunity space for the global justice movement to mobilize,
transnational legal cases provide an opportunity space for organizations
representing affected communities to mobilize their claims and gain international
support. This is evident in the deliberate framing of each movement’s objects of
struggle in human, environmental and indigenous rights language as well as the
support granted to each movement by international NGOs. However, that does not
mean that the use of the language always reflects the actions of the organizations.
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Secondly, based on their responses in these cases, both corporations have adopted
human rights language into their Corporate Social Responsibility approaches in a
manner that is more consistent with Frankental’s conclusion that CSR is only a PR
campaign. They both practice denial and neither has developed sophisticated
mechanisms for the actual implementation of human rights. Therefore, I offer
preliminary suggestions for moving toward fulfillment of human rights in oil
extracting communities in the conclusion.
These two cases provide an intriguing comparison because while the case in
Ogoniland was focused on Shell’s complicity in political abuses by the Nigerian state,
Aguinda v. ChevronTexaco is based on larger environmental and human rights
claims that underpinned MOSOP’s original complaints against Shell. The findings of
this paper demonstrate that transnational legal cases offer insight into the actual
application of corporations’ human rights principles as outlined in their public
documents. The prevalence of such cases may therefore raise awareness of
continuing human rights abuses and hold corporations accountable to their own
standards. For instance, the response to the Wiwa case by Shell demonstrated that,
despite the inclusion of human rights language into its operational guidelines, Shell
has maintained the same approach to rights-based claims from Ogoni: blame the
community and blame the national government. Chevron’s response to the Aguinda
case, on the other hand, is in line with its human rights principles because they are
clear in establishing respect for human rights only within the communities in which
they operate, which excludes Ecuador. The Aguinda case therefore highlights the
issue raised by Wettstein: corporations must be willing participants in the adoption
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of global human rights standards that reflect greater legal obligations. The ability of
CSR to respond to past abuses of human rights instead of only avoiding current
abuses in countries which are of strategic interest to the corporation depends upon
a more robust understanding of business’ role in the remediation of human rights
abuses given their de facto authority role. If human rights will only be followed as a
matter of strategy by corporations, and then only at their discretion, then placing
voluntary human rights standards on corporations may be futile for addressing the
immediate needs of the communities which are no longer oil-exporting. The
findings of this paper seriously call into question the likelihood of current CSR
approaches alone remediating past violations.
Regardless of the timeline or the actors, I suggest that meaningful
involvement of communities be the starting point for improving the implementation
of human rights by corporations, states and NGOs. Below, I explain each suggestion
by presenting evidence from the case studies as well as offer specific initiatives that
could be implemented to improve the efficacy of human rights language. One of the
major issues in both the corporation’s human rights policies were that they were
abstract, with few suggestions for how the principles could be applied in their
operations throughout the world. Frakental, Ite and Martin all emphasized the lack
of clear guidelines for the implementation of human rights principles in their work.
It has been over a decade since Frakental listed the paradoxes of CSR, yet those
issues seem to be just as prevalent today. Ruggie’s UN Framework offers
suggestions for addressing this problem, but Pablo Fajardo was right in saying that
we need to further educate ourselves about “el gran problema” of corporate power.
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That means de-constructing the corporate mystique and recognizing the de facto
political role that corporations play, especially in the provision of human rights. The
suggestions below are made as initial ideas in response to the parameters of this
paper. I invite other researchers to develop more specific frameworks and best
practices for improving human rights in oil extractive communities.
In both cases, the lack of consultation of the communities by either the state
or the corporation led to disruptive changes to the lifestyles of the indigenous or
minority ethnic groups. Furthermore, the environmental degradation of their
communities combined with the unequal distribution of oil revenues in both cases
demonstrated extreme disregard for the dignity and human rights of the members
of those communities. Both companies used antiquated oil extraction practices that
they no longer used in their home countries, which again indicates overall
disrespect and a policy of differential treatment based on geographical location and
political power of the country of operation. That cannot happen if corporations and
states are serious about wanting to prevent or remedy human rights abuses.
Meaningful consideration of communities would require that individuals who could
be potentially affected by oil production or extraction be involved from the initial
planning stages. There should also be effective mechanisms in oil extractive
communities to make complaints and have them quickly answered due to the risky
nature of oil production. A team of emergency responders should be established to
respond to environmental disasters immediately, and regular inspection of facilities
to prevent spills should be protocol. All of these suggestions are consistent with the
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human rights principles outlined by Shell and Nigeria and the human rights
obligations of states.
Social movement organizations and NGOs must also work to have meaningful
involvement of communities in all of their decisions, especially when representing
those communities in the international communities. The tension between Frente
and indigenous peoples could be easily avoided through including all affected
communities in the decision-making processes as well as truthfully representing the
plaintiffs in the lawsuit. The Wiwa case offers an example of a clear distinction
between the claims of the plaintiffs and the claims of the Ogoni people as a whole,
and the plaintiffs made efforts to distinguish the case from the struggle of the Ogoni
people. Such clarity and transparency should be the norm for transnational legal
cases. Although collective action frames such as indigenous rights are useful in
garnering support, they should not be used to misrepresent affected communities.
That will result in the further degradation of rights-based language.
In order for any actors to effectively work to improve the human rights of a
community, there must be constant involvement, feedback and participation from
the members of that community. Therefore, instead of taking human rights language
at face value, human rights researchers should examine its reception and
effectiveness in the communities it purports to benefit. The human rights language
adopted by corporations and other agents should demonstrate humility, plans of
action, openness and transparency.

122

While we commonly see the words ‘human rights’ written in documents or
hear them repeated in speeches, many of us do not critically examine their impact
on human lives. In the face of pervasive hunger, poverty and exploitation around the
world, we should be critical every time someone says ‘human rights’ without
making the necessary changes to ensure them. It isn’t only states, corporations and
NGOs that are responsible for the accountability gap in human rights. We, as
members of the audience, grant legitimacy to our social structure, or allow it to
stand as it is, even when human rights are clearly being violated. The discourse of
human rights, then, is partially defined by the ability for actors to use it without any
real implications for their actions.
The increased adoption of human rights discourse and practical approaches
by corporations after the human rights abuses in Nigeria in 1995 indicates that
there is indeed a role that communication between non-state actors can play in
changing the conception of corporate accountability for human rights abuses. Based
on the research in this paper, however, the increased presence of human rights
discourse does not always signify corresponding increases in the practice of
securing human rights. I hope my findings will challenge students and researchers
who are interested in similar legal cases to consider not only the content of the
rights language used, but also its strategic purpose and ultimate impact on the
communities in question.
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